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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA
SCHAWN JAMES CRUZE

e CASE NO.C13-5220 BHSIRC
Plaintiff,

ORDER
V.
BERNIE WARNER et al

Defendant.

The District Court has referred this 42 U.S.C. 8§ 1983 civil rights atiidimited States
Magistrate Judge J. Richard Creatura. The Court’s authority for theate$e28 U.S.C. §
636(b)(1)(A) and (B), and local Magistrate Judge Rules MJR3 and MJR4.

There are nine motions currently pending before the Court (ECF No. 57. 58, 59, 62
67, 75, 81, and 92). The Court will addressdbeenof those motions in this order (ECF No. §
58, 59, 62, 66, 81 and PZ'he Court will also address the timing for considering the remain
two motions (ECF No. 67 and 75). The Caostrikesdefendant Paul’s motion for summary

judgment (ECF No. 81)ecause the motiomas not accompanied by proper pro se warnings

Defendant has leave of Court tefile the motion as discussed below. The Court also strikes

plaintiff's most recent motion to cgmel discovery and for sanctions (ECF No).9Baintiff's
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motion does not comply with Local Rule 37. The Court supplied plaintiff with thetéxocal
Rule 37 in a prior order (ECF No. 5IJhe balance of the motions are discussed below.
DISCUSSION

1. Motion asking for discovery (ECF No. 57).

Plaintiff asks the Court to compel disclosure of documents and states that it hzarg
conferred (ECF No. 57)Defendants contest plaintiff's assertions that plaintiff has made a ¢
faith effort to conferegarding the discovery in question (ECF No. 71, 72, and 73). In partig
defendarg note that plaintiff waen notice that counsel was not available on several of the
when plaintiff attempted to contact counsel by telephone and counsetheadfgaintiff did not
call on October 1, 2013 when a call had been scheduled (ECF No. 73). Defendants cont
all discoveryhas been properly answereddefendants file@ proper objectioECF Na 71).
Deferdants also note that plaintiff has failedfidétlow the Court’s instructiont set forththe
guestionplaintiff asked and the answaefendants gawehen he files a motion to compédl.j.

The Court has broad discretionary power to control discolétie v. Seattle, 863 F.2d
681, 685 (9th Cir. 1988)The Court acceptoansel’s assertion that the parties have not
conferred in good faith. Further, the Court specifically told plaintiff what thet&xpected
from him in a motion to compeliscovery (ECF No. 51). The Court went so far as tocsét f
the text ofLocal Rule 37s0 that plaintiff would have the rule and follow it in any future moti
(id.). Local Rule 37(2)) requires a party moving to compel discovery set forth the questig
asked and the answer objectionto the questionPlairtiff’s failure to set forth the question an
the answer or objeicin compels the Court to deny his motion in part.

However, the Court’s review of the file discloses that counselendiscoverglocumentg

availablefor plaintiff's inspection at the Attorne@eneral’s Office, place wherglaintiff would

jood
ular,

dates

end that

d

not be able to view thelmecause he is incarcerat@CF No. 72 112). The Court finds thaisth
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practice is unacceptable when dealing with a pro se incarcerated ifiimat€ourt orders
counsel for defendants make a copy of theedacted version of the one thousand and thivty-
pages of responsive documents defendant Cone supptieehtavailablefor plaintiff to review
at the facility where he is incarceratedfter review paintiff may pay theen cent a pageopy
price for any documents he chooses to keep, or he may pay the ten cent a page price for
entire set of document$laintiff may also bring a motion to compel discovery regarding an
redaction he believes improper, but any further motion regarding discovery mysy eath
Local Rule 37 or it will be struck and sanctions may be imposed.

2. Motion for a protective order.

Plaintiff asks the Court to issue a protective order because he alleges thatmtsfetah
to have several Departmerft@orrection employees present when he is deposed. Plaintiff
alleges he will be further embarrassed pladhtiff allegesthat he fears retaliation (ECF No. 5¢
The Court denies this motion as moot because the deposition took place on October 17, 3
See Defendants’ response (ECF No. 70).

3. Motion to amend the complaint.

Plaintiff asks the Court for leave to amend the complaint to dismiss defendhah¥ali
Glebe and to name the remaining defendants in both their individual capacity and itialr of
capacity (ECF No. 59). Plaintiff filed his motion a month after discovery iratttien was
closed and the motion is untimely. Fed. R. Civ. P. 15(a)(2) addresses this situatiorle&viil
to amend should be freely given when justice so requires tine fials that plaintiff's delay in
bringing this motion militates against granting the matidhe Court denies plaintiff’s motion
to amend the complaint.

4, Motion for an extension of time.

the

<
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013.
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Defendants ask the Court for an extension of time to respdhé taultiple motions

plaintiff filed on October 15, 2013 (ECF No. 62)efendants filed their responses before this

motion was ripe fothe Court’sconsideration (ECF No. 69 to 74). The Court then stayed the

action for thirty days because of other motions. The Court will consider the pleatidgstl
the motion for an extension of timegsanted

5. Motion to strike plaintiff's deposition.

Plaintiff asks the Court to strike his depositionpart because settlement matters wer
discussed (ECF No. 66). Plaintiff then proceeds to place the terms of a propdsetksethat
he would accept in a public document that he filed with the Court (ECF NoDéégndants
have not offered any portion of plaintiff's deposition into evidence. Nor have defendagits
to admit a discussions regarding settlement for the Court’s consideration. The @dgrt fi
plaintiff's motion is at odds with his own actions and the motion is denied. Fufther, i
defendants offer any portion of plaintiff's deposition plaintiff will have the oppdstuaiobject

to the Court considering that portion of the depositionally, plaintiff isinstructed not to

include settlement discussion or negotiations to the Court, as that is prohibited by ER 408§.

6. Remaining motions.

The parties submitted a stipulated motion to dismiss defendants Vail and GlebRd¢E
67). The Courstayed this matter for thirty days to allow the parties to file reports regarding
alleged misconductNow that the stay is over, the Court wilepare a Report and
Recommendation regarding this stipulation.

Plaintiff has filed a motion to dismiss this entire acionl stated he would not
participate further in these proceedifBEF No. 75and 86). When the Court stayed the actiq

the Court inforned plaintiff thatit would consider his motioto dismiss the casen December

D

CF

n

2013

27, 2013 if he did not withdraw the motion (ECF No. 85). Plaintiff has until December 27,
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to withdraw his motionlf plaintiff does not file a withdrawal of this motiday December 27
2013, therthe Court will act on plaintiff's request.
On November 6, 2013, the same day the Court stayed the action, deteardapaul,

who is represented by private counsel, filed a motion for summary judgment basedlegezh

running ofthe statute of limitations (ECF No. 81)Defendant Paul did not provide plaintiff with

notice of his obligation to oppose summary judgment under Fed. R. Civ. &e5Band v.

a

Rowland, 154 F.3d 952, 962-963 (9th Cir. 1998). The Ninth Circuit requires that these warnings

be given contemporaneous with certain dispositive motigatt v. Terhune, 315 F.3d 1108,
1120 n.14 (9th Cir. 2003) (extending the fair notice requirement to motions to dismiss for
to exhaust administrative remedie3he Cout will not consider defendant’s motion for
summary judgment and directs the Clerk’s office to remove ECF Nwo®ilthe Court’s
calendar.The Court gives &fendant leavéo re-file this motion and provide proper pro se
warnings Defendant’'slispositivemotion must be file@n or before January 17, 2014 and
defendant should notee motionfor February 14, 2014.

Plaintiff filed a motion for discovery and sanctions éedsksthe Court to consider his
motion before the Court considers defendant Paul’s motion for summary judgment (ECF |
91). Plaintiff's motion does not comply with Local Rule 37 and will not be considered by t

Court. The Clerk’sOffice is instructed to strike this motion.

Ty S

J. Richard Creatura
United States Magistrate Judge

Datedthis 24" dayof December, 2013.

failure

he
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