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HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

L.S., CASE NO. C13-5240 RBL
Plaintiff, ORDER DENYING MOTION TO
EXCLUDE
V. (DKT. #27)
TACOMA SCHOOL DISTRICT,

Defendant.

THIS MATTER is before the Court on TacorBahool District's motion to exclude Dr.

Gibert Kliman as an expert witness (Dkt. #2The deadline to disclose expert witnesses wa

October 30, 2013. Both the Schoobkiict and Plaintiff disclosetheir primary experts and the

accompanying reports on that date. Thiedst District named DrJill McGovern, a
psychologist, as its expert, aRthintiff named Dr. Paicia Weiss as her damages expert.
Plaintiff disclosed Dr. Kliman as abettal expert about a month later.

The deadline for disclosing rebuttal exgesas December 2nd. Plaintiff mailed the
disclosure to the School Disttion November 27th, but the Schanstrict did not receive it

until December 3rd. Dr. Kliman had not had the chance to personally interview Plaintiff b
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he was disclosed as an expert. Accordingly, higlinmeport just stated #t he agreed with Dr.
Weiss.

The School District was scheedl to depose Dr. Kliman i8an Francisco on January 6,
2014. On January 3rd, a Fridalye School District’s counselas told that Dr. Kliman’s

deposition fee was $7,000 and had to be paid before the deposition. The School District’s

[®X

counsel decided that it was not worth the expéasiepose Dr. Kliman considering the limite
scope of his testimony accorditaghis report. The School District’s counsel informed
Plaintiff's counsel of its decision by email theiternoon. A couple of hours later, Plaintiff's
counsel called the School District to clarihat Dr. Kliman’s deposition fee was really $3,75(
and could be paid after the depim®. The School District sbd by its decision to cancel the
deposition.

On January 7th, Plaintiff prosed the School District wita supplemental report that Dy.
Kliman completed after interwang Plaintiff in mid-December Dr. Kliman’s supplemental
report is much more substantivathhis initial report. The Schobistrict filed this motion just
over a week later. The Schooldlrict argues that Dr. Klimashould not be allowed to testify
because Plaintiff’'s did not timely disclose him as an expert, because his initial report did pot
contain all of the required information, angcause his testimony would be cumulative of Dr
Weiss’s testimony. The School District concetihed Dr. Kliman’s supplemental report cured
the alleged deficiencies. Alsim, her response brief, Plaintififormed the School District and

the Court that Dr. Weiss is no longer availabletf@l and Dr. Klimarwill be her only damage;

U7

expert. Thus, only the timeliness of Plaintiff sclosure of Dr. Kliman remains as a potentia|

basis for the sanctions thtae School District requests.
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A party that fails to make or supplemergaosures required by Fed. R. Civ. P. 26(a)
cannot use the information or wéss that should have been thsed at trial uless the failure
was substantially justified or harmless. FedCR. P. 37(c). Even if a party does not comply
with Rule 26(a), a court must determine whe#elusion is a propesanction by considering:
1) the public’s interest in expeitius resolution of litigation; 2he court’s need to manage its
docket; 3) the risk of prejudice to the defendants; 4) the public dakoying disposition of
cases on their merits; and 5) the avality of less drastic sanctiondVendt v. Host Int’l., Ing.
125 F.3d 806, 814 (9th Cir. 1997).

Although Plaintiff initially intended to use DKliman only as a rebuttal expert, she no
intends to use him as her sole damage exjuerto Dr. Weiss’s unavaibbility. Plaintiff did
disclose Dr. Kliman before the deadline to thse rebuttal expertbut she appantly now
plans to use Dr. Kliman as her primary dansagepert. Because Dr. Kliman is no longer a
rebuttal expert, Plaintiff's disasure of him was untimely.

But Plaintiff's fault does nowvarrant sanctions, especiadcluding Dr. Kliman from
testifying at trial. Plaintiff’s late disclosuis justified by Dr. Weds’s unavailability. The
prejudice that the School Districas suffered is slight and canfeenedied by giving its couns
an opportunity to depose Dr. Kliméefore trial. The conclusi that the School District will
not be prejudiced is bolstered the fact that this case will not go to trial on its scheduled triz
date; the Court’s schedule precladhis case from going to trial asheduled. The clerk’s offig

will inform counsel as soon as pti@able of the new trial date.
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CONCLUSION
The School District's motion to elude Dr. Kliman (Dkt. 27) iIDENIED. To prevent
the School District from being @judiced, Plaintiffs must ensure that Dr. Kliman will be mad
available to be deposed before trial.

Dated this 20 day of March, 2014.

OB

RONALD B. LEIGHTON
UNITED STATES DISTRICT JUDGE
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