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Folvin

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

JAMES BYRON HOLCOMB,

Case No. 3:13-cv-05256-KLS
Plaintiff,

V. ORDER DENYING PLAINTIFF'S

MOTION TO STRIKE DEFENDANT'S

CAROLYN W. COLVIN, Commissioner of MOTION TO DISMISS

Social Security

Defendant.

Plaintiff has brought this mattéor judicial review of defedant’s dismissal of his claim
for spousal benefits. Pursuaot28 U.S.C. § 636(c), FedeRule of Civil Procedure 73 and
Local Rule MJR 13, the parties have consented to have this matter heard by the undersig
Magistrate Judge. This matter comes beforeCitngrt on plaintiff's filing of a motion to strike
defendant’s motion to dismiss the complaint iis thatter and to order defendant to file an
answer and the administrative record, or in {her@ative to continue the motion to dismiss to
allow plaintiff additional time to file a response to the motion to dism&seECF #6 and #7.
For the reasons discussed below, plaintiff's esfjiio strike defendantiaotion to dismiss and
order defendant to file her answer and the atstrative record is DENIED, but his request fol
additional time to file a responsettee motion to dismiss is GRANTED.

Defendant has brought her motion to dismpisentiff's complaint for lack of subject

matter jurisdiction pursuant to Federal RuleCofil Procedure (“Fed. R. Civ. P.”) 12(b)(1).

! Plaintiff also has requested oral argument on his motion. The Court, however, finds suchiigjunrecessary
at this time, and therefotbat request is DENIED.
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Specifically, defendant alleges that because plaintiff did not exhaust all of his administrati
remedies, he did not receive a final agenegision concerning his claim for spousal benefits,
thereby depriving the Court of jgdiction over this matter. It it entirely clear what the basi
for plaintiff's motion to strike is other than hassertion that the admstrative record along with
the answer to the complaint should be filed bfeddant, and that he is prepared to go forwar
with arguing the merits of his case.

The Federal Rules of Civil Predure are quite clear, howevtrat the defense of lack o
subject matter jurisdiction “must be made befoleading if a responsivpleading is allowed.”
Fed. R. Civ. P. 12(b). That s, in order to asestdefense, defendantrisquired to assert it in
a motion filed prior to filing her answer to thengplaint. Defendant, therefore, was well withi
her rights to do so. Thus, givédmt defendant has not yet filad answer, her motion to dismis
for lack of subject matter jurisdiction is propebgfore the Court. Nor does the Court find thg
the administrative record is required or necessary at this time.

A motion to dismiss attacking “the substance of a complaint’s jurisdictional allegatig
despite their formal sufficiency,” may “rely offfidavits or any other evidence properly beforg

the court.” St. Clair v. City of Chicd®80 F.2d 199, 201 (9th Cir. 1989); see &surie v.

Caterpillar, Inc,. 503 F.3d 974, 980 (9th Cir. 2007). The party opposing the motion then m(

“present affidavits or any other evidence necegstasatisfy its burden adstablishing that the
court, in fact, possesses subjettter jurisdiction.” St. Clajr880 F.2d at 201. Accordingly, it i
not an abuse of the Court’s discretion to edeissuch “extra-pleading material,” even when
“necessary to resolve factual disputes.” Id.

It is true that the Court may not decide thsue of subject matter jurisdiction under Fe

R. Civ. P. 12(b)(1) if “the juddictional issue and the issue oa therits are . . . factually so
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‘completely intermeshed,’ that ‘the questionufsdiction is depend# on decision of the
merits.” Id. at 202 (citations omitted). his case, however, thessues are not so intermesh
as to preclude judicial revieunder Fed. R. Civ. P. 12(b)(1), aimdieed the issue of the Court’q
authority to review the ALJ'setision is completely divorced fropfaintiff's claims regarding
the actual merits of that decision, that is, kleethis claim for spousakenefits was improperly
denied by defendant at the adstrative review level.

Accordingly, plaintiff's requst to strike defendant’s motion to dismiss and to order
defendant to file both her answaard the administrative record (d48€F #7) is DENIED. As
defendant does not object to plaintiff's requestadditional time to respond to defendant’s

motion to dismiss, that request is GRANTEBIaintiff, therefore, shall have unflugust 12,

2013 to file his response to deféant’s motion to dismiss. Tl@ourt notes plaintiff's statemeni

in his motion to strike that if his motion ismed, he intends to exceed by a large margin the
page limit set forth in Local Rule 7. SEEF #7, p. 5.Plaintiff is warned, however, that as a
party to this matter he is bound by both theFederal Rules of Civil Procedure and the Local
Rules of this Court — including Local Rule 7 — even though he is proceedipgo sein this
matter, and that he is expected to abide by themDefendant’s reply tplaintiff's response, if
any, shall be filed by no later th&ugust 22, 2013

The Clerk is directed to re-retefendant’s motion to dismiss fédugust 23, 2013 The
Clerk also is directed to send a copy of tirider to plaintiff ancdcounsel for defendants.

DATED this 22nd day of July, 2013.

@,L A e o,

Karen L. Strombom
UnitedStatesMagistrateJudge
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