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Folvin

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

JAMES BYRON HOLCOMB,

Case No. 3:13-cv-05256-KLS
Plaintiff,

V. ORDER GRANTING DEFENDANT'S

MOTION TO DISMISS PLAINTIFF'S

CAROLYN W. COLVIN, Commissioner of COMPLAINT

Social Security,

Defendant.

Plaintiff has brought this mattéor judicial review of defenant’s dismissal of his claim
for spousal retirement benefits on behalf ofdeseased spouse. This matter is currently bef
the Court on defendant’s motion to dismissmiéis complaint for lack of subject matter
jurisdiction pursuant to FederBule of Civil Procedure (“Fet R. Civ. P.”) 12(b)(1). SeeCF
#6. Pursuant to 28 U.S.C. § 636(c), Fed. R. Bivz3 and Local Rule MJR 13, the parties ha
consented to have this matter heard byuthdersigned Magistrateidge. After reviewing
defendant’s motion, plaintiff’'s response tatimotion, defendant'seply thereto and the
remaining record, the Court hereby finds thattfe reasons set forbielow defendant’'s motion
should be granted.

STANDARD OF REVIEW

A motion to dismiss brought pursuantfed. R. Civ. P. 12(b)(1) “can attack the
substance of a complaint’s jurisdictional allegations despite their formal sufficiency, and in

doing rely on affidavits or angther evidence properly beforeetbourt.” St. Clair v. City of
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Chicg 880 F.2d 199, 201 (9th Cir. 1989); see &swrie v. Caterpillar, Inc503 F.3d 974, 980

(9th Cir. 2007). The party opposing the motioartmust “present affavits or any other
evidence necessary to satisfy its burden of éshabg that the court, ifact, possesses subject
matter jurisdiction.” St. Clajr880 F.2d at 201. As such, it is not an abuse of the Court’s
discretion to consider such “extra-pleading matéreven when “necessary to resolve factual
disputes.” Id. “[A]ll disputed facts,”however, are to be “resolved in favor of the non-moving

party.” Costco v. United State®48 F.3d 863, 865-66 (9th Cir. 2001); s¢ésoMurphy v.

Schneider National, Inc362 F.3d 1133, 1139 (9th Cir. 2004); McNatt v. Apg€l1 F.3d 1084,

1087 (9th Cir. 2000) (court favorably vievats alleged to suppigurisdiction).

FACTUAL AND PROCEDURAL HISTORY

On April 28, 1997, plaintiff's spouse, Karen Rolcomb, filed a claim for disability
insurance benefits. S&CF #6-2, Declaration of Robert Welg“Weigel Declaration”), Exhibit
1, p. 4. She began receiving such benefitkilg 1997. Weigel Declaration, p. 2. On October
14, 1999, plaintiff filed a claim for retirementrmfits. Weigel Declaration, Exhibit 1, p. 4.
Although Mrs. Holcomb continued to receive digidy insurance benefits until her death on
January 18, 2011, she never filed @irl for spousal retirement befits. Weigel Declaration, p.
2, Exhibit 2, p. 13. It appears plaintiff did rmcome aware of the potential for Mrs. Holcoml
to receive spousal retirement benefits until he reported her death to the Social Security
Administration (“SSA”) in March 2011. Sé¥eigel Declaration, Exhibit 2, p. 13; ECF #1,
Exhibits B-11, B-42.

Plaintiff alleges that shortly after reportiMys. Holcomb’s death he was informed by &
SSA representative that a clafor spousal retirement benefiteuld have been filed when she

turned age 62 on October 20, 2008, but that he could not now apply for theBCESé4,
ORDER - 2
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Exhibits B-42, B-43. On April 8, 2011, plaintifléd a request for recoiteration with the SSA
appealing the SSA’s “determinati” that he could not apply f@epousal retirement benefits on
his wife’s behalf, Id. Exhibit B-42, B-43;_sealsoExhibit B-46; sealsoWeigel Declaration, p.
3, Exhibit 1, p. 2. In that request for recomsation, plaintiff also alleged Mrs. Holcomb was
never told she could file fohbse benefits either when shled for her disability insurance
benefits or at any other time. SEghibits B-42, B-43; sealsoWeigel Declaration, Exhibit 1, p
2.

That request for reconsideration was dssad on April 18, 2011, because there had Q
“no initial determination made with appeal riglattached.” Weigel Deatation, p. 3, Exhibit 1,
p. 4. On May 12, 2011, plaintiff filed a requést a hearing beforan Administrative Law
Judge (“ALJ”) challenging the dismissallwk request for reconsideration. S6€F #1, Exhibit
B-58; Weigel Declaration, Exhit 1, pp. 8-9. On October 21, 2011, that request was dismis
by an ALJ on the basis that plafhtacked any appeal rights,r&gie no initial or reconsideration
determination had been made. $¢eigel Declaration, Exhibit 2, pp. 13-14Plaintiff's request
for review of the ALJ’s dismissal was denieg the Appeals Council on February 7, 2013. S¢
id. at pp. 15-16.

On April 5, 2013, plaintiff filechis complaint in this Court claiming that both the ALJ

and the Appeals Council erred in determining thdtbked the right togpeal and thus that he

! The ALJ also addressed plaintiff sagh that the SSA failed to give any notice regarding the potential for spoy
retirement benefits as follows:

Mr. Holcomb argues that SSA had the burden to advise Ms. Holcomb to file for spouse’s
benefits on his account whehe attained age 62.

There is no requirement that SSA solicit applications. There is a provision for establishing a
protective filing date if the Agency provides misinformation. However, that provigioliea

only if there is an actual application, plus ende of misinformation. Neither is present in

this case (20 CFR 404.633).

Id. at p. 14, n.1.
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had no right to a hearing. SEEF #1, pp. 4-5. Plaintiff also o@ more raises the issue of lack
of notice of the right to apply faspousal retirement benefits. Sdeat p. 5. Although it is not

entirely clear from the face of the complaintapears plaintiff may basserting a due process
claim with respect to that issue. Sde seealsoECF #16, pp. 3-4. He seeks a reversal of thig

matter and an award of spousgiirement benefits. See. at p. 6.

On June 10, 2013, prior to filing an answer ammbpy of the administrative record in this

case, defendant submitted her motion to dismissEE#e#6. Following dismsal of plaintiff's
motion to strike and motion for recusal ($8€F #7, #10=#12, #14), plaintiff's matter was re-
noted to allow plaintiff additional time to respond thereto €€ #13, #15). As plaintiff has
filed his response to defendant’'s motion (E€# #16) and defendantdhfiled her reply thereto
(seeECF #17), this matter is now ripe for caleyation. Defendant gues the Court lacks
subject matter jurisdiction because plaintiffdd to exhaust his administrative remedies, and
thus there is no final decision sabj to judicial review. Fdhe reasons set forth below, the
Court agrees it lacks the reqjtasjurisdiction in this casé.

DISCUSSION

Prior to seeking judicial review in thidourt plaintiff must okdin a “final judgment”

2 Relying on a 1962 district court decision from the Southern District of West \drgiintiff — as did the plaintiff

in that case — argues that a motion to dismiss is “unéleilto defendant here, because “an examination of certain

portions of 42 U.S.C.A. § 405(g) shows that the [Commisi| is limited in the instant action to filing an answer
together with a certified copyf the transcript of the record.” Smith v. Ribica?D6 F.Supp. 133, 135 (1962 S.D. \
Va.); seealsoECF #16, pp. 7-8. But the district court in Sniitfelf rejected that argument:

Plaintiff's argument that a motion to dismissiigvailable to the government in this situation

is completely without merit. This court hasigdiction of this case only by virtue of the

statute conferring that jurisdiction, and ‘no findings of fact or decision of the [Commissioner]
shall be reviewed by any person, tribunal, avernmental agency except as herein provided.’

42 U.S.C.A. § 405(h). If the statutory conditiprecedents to judicial review have not been
honored, then the court has no jurisdiction of the case. In such a situation the [Commissioner]
need only show those facts which preclude judicial review, and a motion to dismiss is a
proper vehicle to make such a showing.

Id. So too does this Court for the same reasons.
ORDER -4
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from the Commissioner of Social Security (t@®mmissioner”) pursuant to 20 U.S.C. § 405(Q).

Johnson v. Shalal2 F.3d 918, 921 (9th Cir. 1993); sleoHeckler v. Ringer466 U.S. 602,

617 (1984) (“8 405(qg) is the only awae for judicial review” of clans for benefits). “A final
judgment” in the context of 42 U.S.C. § 405(g) “consists of two elem@r@presentment of a
claim to the [Commissioner] and the exhaurs of administrative remedies.” Johns@.3d at

921. “The presentment requirement is juriidital, and therefore caot be waived.” 1d.see

alsoHeckler 466 U.S. at 617 (“8§8 405(g) consists af@waivable requirement that a ‘claim foy

benefits shall have been presented &[@ommissioner]”) (quitng Mathews v. Eldridge424

U.S. 319, 328 (1976)). It is satisfied whenairal for benefits is made and the Commissioner
“determines that the claimant meets the eligipiequirements for those benefits.” Briggs V.

Sullivan, 886 F.2d 1132, 1139 (9th Cir. 19809).

Accordingly, where the complaint does nohtaon any allegation that an application fo

benefits has been filed with the SSA — let alora dhigibility therefor ha been determined — th

complaint will be deemed “jurisdictionally deficient.” Mathews v. Eldridg@4 U.S. 319, 329

(1976) (concluding complaint was sufficient as it alleged claims for benefits had been “fully
presented” to “[the] district Social SecuriBffice and, upon denial, tthhe Regional Office for

reconsideration.”) (quatg Weinberger v. Salfd22 U.S. 749, 764-65 (1976hternal quotation

marks omitted)). “[T]o become entitled to [spousdirement] benefits,” furthermore, it is the

spouse of the insured person who must applhetbeby signing and filing “an application that

[the Commissioner] prescribe[s].20 C.F.R. §§ 404.330(b), 404.603, 404.611(a), 404.612(a);

3 Applications may consist of the SSA's “traditional pre-printed forms, and applications [the SSpls}yees
complete on computer screens based on information” the claimant provides. 20 C.F.R. § 422/6€6a{mant
“may also use SSA’s Internet webditesubmit an SSA-approved applicationr™complete an Internet applicatior
on a computer (or other suitable deyisech as an electronic kiosk) andationically transmit the form to [the
SSA] using an SSA-approved electronic signature.” Id.

ORDER -5
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seealsoDriver v. Heckler 779 F.2d 509, 511 (9th Cir. 1985) (“Thkng of an application is a

prerequisite to the entitieent to benefits.”). In addition, élspouse “must be alive at the time
[the] application is filed.” 20 C.F.R. § 404.615.

To satisfy the presentment requirement in this case, therefore, plaintiff has to show
Holcomb herself signed and filed an applicationspousal retirement hefits in the manner
prescribed by the Commissioner. But as dised above, Mrs. Holcommever applied for such
benefits prior to her deathThus, the presentment requirement has not been satisfieGr&ee

v. Shalala76 F.3d 251, 255 (9th Cir. 1996) (rejectingini that ALJ erred by failing to considg

application for benefits because no showing wadenthat application was ever filed and record

did not contain one). As such, on this basis alone plaintiff has notisiséaba “final judgment”
was obtained in this case that ib@ct to review by the Court.

Plaintiff also has failed to safy the exhaustion requirement. The meaning of the ter
“final decision” in 20 U.S.C. § 405(g) — that v8hen an administrativéecision becomes final

is left to the Commissioner “tiblesh out by regulation.” Weinberget22 U.S. at 766; see also

Mathews 424 U.S. at 330 (“[U]nder405(g) the power to determine when finality has occurr
ordinarily rests with the [Comrssioner].”). The Commissionensgulations provide that therg
is a “right to judicial reviewafter all “necessary administrative steps” have been taken to
complete the “administrative review process."@&.R. § 404.900(a). Those steps consist of

initial determination regarding entitlement to benefits, recoraiaer of that determination, a

* Plaintiff asserts that pursuant to 20 C.F.R. § 404.633, he may apply for spousal retiremesteéamedifter Mrs.
Holcomb’s death. But that regulation would apply only where the Commissioner had provilddiddomb with

“misinformation” in response to an inquiry she made cariogrher eligibility for benefits. 20 C.F.R. § 404.633(a).

Here, though, there is no evidence thath occurred, and indeed plaintiff siieailly asserts that the error was in
the Commissioner’s failure to actively advise Mrs. Holboas to her right to file a claim for spousal retirement
benefits. In addition, as discussed further below, the Commissioner was not under any legalrotdigatvide
such advice to Mrs. Holcomb. Accordingly, to the exf#aintiff is claiming this fdure to advise constitutes the
type of misinformation contemplated by 20 C.F.R. § 404.633, that claim lacks merit as well.

ORDER -6
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hearing before an ALJ, and review by tAppeals Council of the ALJ’s decision. Sée see

alsoBass v. Social Security Admir872 F.2d 832, 833 (1988).

An initial determination is a determinatitihe Commissioner makes that is “subject to
administrative and judicial resw.” 20 C.F.R. § 404.902. Plaintidharacterizes his having beg
told by a representative of the SSA that he @t apply for spousal tieement benefits on his
deceased wife’s behalf as a “determination”. ECF #1, Exhibit B-43&lse&xhibit B-46.
However, there is no record of any “formatelenination” having been made at the initial
administrative review stage as contemplated by the Commissioner’s regulations. Weigel
Declaration, Exhibit 1, p. 4; se#s020 C.F.R. § 404.902 (“We will base our initial
determination on the preponderance of the evidaifeewill state the important facts and give
the reasons for our conclusions in the initigkdaination.”). Accordingly, the Court agrees
with the administrative determinations mad¢hatreconsideration areéaring levels that no

“initial determination” occurred in this case.

Because plaintiff never obtained a formal initial determination, dismissal of his request

for reconsideration was proper. S¥eC.F.R. 88 404.900(a), 404.907 (“If you are dissatisfied
with the initial determination, reconsideratiorthe first step in thadministrative review

process that we provide.”), 404.90&r). Similarly, plaintiff's rquest for a hearing before a

® As succinctly described by the Ninth Circuit in Bass

Section 405(g) provides that a civil action may be brought only after (1) the otdiambeen
party to a hearing held by the [Commissioner], and (2) the [Commissioner] has made a final
decision on the claim. To obtain a hearing, the claimant must (1) present a claim to the
[Commissioner] and obtain an initial deterntina (20 C.F.R. § 40800(a)(1)); (2) seek
reconsideration (20 C.F.R. 88 404.900(a)(2%.809, 404.920); and (3) after reconsideration,
request a hearing before an administrative law judge (20 C.F.R. 88 404.900(a)(3), 404.933).
The decision made following the hearing does not become the final decision of the
[Commissioner] until the claimant requests review by the appeals council, and the appeals
council either grants or denies review. 20 C.F.R. 88§ 404.900(a)(5), 404.955,1404.98

Id.
ORDER -7
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ALJ was properly dismissed, because he“nadight” thereto as there had been no
determination on reconsiderati. 20 C.F.R. § 404.957(c)(2); sa&s08 404.929, 404.930(a)(1).
The dismissal of that hearing request is “binding” in this case, furthermiwen that it was not
vacated either by an ALJ or the Appeals Council. Be€.F.R. 88 404.959, 404.967.

The Commissioner’s regulatiods provide that a claimant ‘“@y obtain judicial review
of a decision by an administrative law judgéé Appeals Council has denied the claimant’s
request for review.” 20 C.F.R.422.210(a). But those regulatiatisarly disthguish between a
“decision” by an ALJ — which is made only afeehearing — and a dismissal of a request for 4
hearing. Se@.; seealso20 C.F.R. 88 404.955 (“decision of the administrative law judge is
binding on all parties to the hearing,” unlesAgals Council grants request for review), 404.9
(“dismissal of a request for a hearing is birgdinnless it is vacated by an administrative law
judge or the Appeals Council’}04.967 (“If you [are] dissatisfiedith the hearing decision or
with the dismissal of a hearing request, you meaguest that the Appeals Council review that
action.”).

Indeed, both the Supreme Court and the Nintbulti have expressly held that 42 U.S.(
8§ 405(g) “clearly limits judicial reiew to a particular type of agcy action, a ‘final decision of
the [Commissioner] made after a hearinghat is “a final decision on the meritCalifano v.
Sanders430 U.S. 99, 108 (1977) (“Congress’ determination so to limit judicial review to th

original decision denying benefiis a policy choice obviously degied to forestall repetitive or

® Section 405(g) provides in relevant part:
Any individual, after any final decision oféhCommissioner of Social Security made after a
hearing to which he was a party, irrespective of the amount in controversy, may obtain a
review of such decision by a civil action commenced within sixty days after the mailing to
him of notice of such decision or within suithither time as the Secretary may allow. . . .

42 U.S.C. § 405(g).

ORDER -8

)59

11%




© 00 N o g A~ w N P

N NN NN NN P P P P P PP P PR
o 0 A W N P O © ® N o o » W N P O

belated litigation of stale eligibility claims.”); Matlock v. Sullive®08 F.2d 492, 494 (9th Cir.

1990); sealsoBass 872 F.2d at 833 (decision made after hearing does not become final
decision of Commissioner until claimant reqge&ppeals Council review and Appeals Cound
grants or denies review). As such, judicialieav is not available fothose denials of requests
for agency action made without a hearing. Sabfanqg 430 U.S. at 986 (rejecting claim that
dismissal of petition to reopen prior final deorsiconstituted final agency decision subject to
judicial review, because such dismissab{nbe denied without a hearing”); ssoDexter v.
Colvin, 731 F.3d 977, 980 (9th Cir. 2013) (“Because SSMcision whether . . . to entertain
untimely hearing request or reopam earlier application is strictljiscretionary, . . . it is not
final and thus not generally reviabe by a district court.”); Matlogl®08 F.2d at 494 (becausg
Appeals Council’s decision to hear untimely requdesreview is discretionary, it “may deny a
request for an extensiavithout a hearing”).

As plaintiff has not obtained“&inal decision” from the Commissioner in this matter, h

has failed to exhaust his administrative remettieseby precluding the aNability of judicial

4%

review on this basis as well. As noted abdkie,exhaustion requirement is waivable, and it may

be waived “either by the [Comssioner] or the courts. Johns@F.3d at 921 (citing Matthews
424 U.S. at 330); semdsoHeckler 466 U.S. at 617. The Conssioner clearly opposes waiver
of that requirement in this case. I8€F #6. As for the availability of “judicial waiver,” in
“certain special cases, deference to the [Comomssis] conclusion as tilve utility of pursuing
the [particular] claim through administrativeacimels is not always appropriate.” Heck66

U.S. at 618; Johnso& F.3d at 921 (quoting Brigg886 F.2d at 1139). But “[a] district court

will waive the exhaustion requirement if, and only the following three-part test is satisfied:

ORDER -9
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[t]he claim at issue must be (1) collateral to a substantive claim of entitlement
(collaterality), (2) colorald in its showing that refusal to the relief sought will
cause an injury which retroactiveypaents cannot remedy (irreparability),

and (3) one whose resolution would setve the purposes of exhaustion
(futility). . . .

Bass 872 F.2d at 833 (citation omitted); ssoJohnson2 F.3d at 921; Kildare v. Saerg25

F.3d 1078, 1082 (9th Cir. 2003). That test has not been satisfied in this case.

First, plaintiff's claim is not collateral to a substantive claim of entitlement to benefits.

To the contrary, it is “essentiyaa claim for benefits.” Kildare325 F.3d at 1082 (“[W]here the
claims for benefits are ‘inextricably intafhed’ with the [Commssioner’s] procedures,
administrative exhaustion pursuant to 8 4f)5tust be respected.”) (citing Johns@rF.3d at
921; quoting Heckler466 U.S. at 614); sedsoJohnson?2 F.3d at 921-22 (finding claimant’s

claim to be “collateral because it [wa]s not ‘boundnitin the merits so clady that [the court’s]

decision would constitute ‘interference with agency process.” (quoting Johnson v. Si8R2an

F.2d 346, 353 (7th Cir.9B0) (quoting Weinberge#22 U.S. at 765)); ECF #1, p. 6 (seeking
award “of $16,000 [in additional benefits Mrs. Hateb would have received had she applied
and received them], more l&ss.”), Exhibit B-43.

Second, plaintiff has not raiséat least a colorable clainthat requiring exhaustion in
this case would cause “irreparable harm.” John2dn3d at 922 (quoting Matthew&24 U.S. at
331). “A colorable claim of irreparable harm is dhat is not ‘wholly isubstantial, immaterial,
or frivolous.” Kildare, 325 F.3d at 1083 (quoting Johns@rF.3d at 922 (citation and internal

guotation marks omitted)). Irreparable harm exigtgre the alleged injury cannot “be remedi

—h

or

ied

by the retroactive payment of benefits after exhaustion of . . . administrative remedies.” Heckler

466 U.S. at 618. But as just discussed, plaistiffaim is essentially one for payment of the

additional amount of benefits he alleges Mrslddmb could have received had she applied for

ORDER - 10
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and received spousal retirement benefits, andtgfdias not shown the injury he asserts in ng
receiving that additional amouecbuld not be remedied followingxhaustion of administrative
remedies. Thus, the second part of theetpart test has not been met as well.

Third, plaintiff has not shown resolution lois claims would not serve the purpose of
exhaustion:

... In most cases, the exhaustion requirement allows the agency to compile a

detailed factual record and apply aggexpertise in administering its own

regulations. The requirement also comssrjudicial resources. The agency

will correct its own errors through administrative review.

Johnson?2 F.3d at 922; sessoKildare, 325 F.2d at 1083-84 (quoting Johnsdrr.3d at 922,
and Briggs 886 F.2d at 1140-41 (futility found wherewt “could not seévhat sort of a
detailed record might assist a court in detanmng the merits of appellants’ straightforward
statutory and constitutional challenge™)). Qlgathe determination as to whether plaintiff is
entitled to spousal retingent benefits on Mrs. Holcomb’s behalf is the very type of case that
would benefit from both the compiling of a deggilfactual record and the application of the
Commissioner’s expertise in administerihgse regulations governing entitlement to and
payment of such benefits. Accordingly, theu@@dinds no basis for judicially waiving the
exhaustion requirement in this case.

As discussed above, plaintiff also may be @sspa due process claim that notice of th
right to file an application fospousal retirement benefits svaever provided by the SSA. The
Court, though, finds no merit in that claim. Thare some cases where “a claimant’s interes
having a particular issue resolvemptly is so great that deénce to the agency’s judgment

[regarding when finality in the adinistrative review process oasliis inappropriate.” Mathews

424 U.S. at 330. These involve challenges ¢oafpency’s decisions made “on constitutional

ORDER - 11
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grounds,” to which is applied “the well-estabkshprinciple that when constitutional questiong
are in issue, the availability aiglicial review is presumed.” Califan430 U.S. at 109. This is

because constitutional questions “obviously araiii@s to resolution in administrative hearing

procedures,” thereby making access to the céestsential’ to deciding them, and therefore “g

\°44

statutory scheme” will not be interpreted as foreclosing judicial review unless there is “clear and

convincing” evidence of congressial intent to do so. Idcitation omitted); sealsoBoettcher

v. Secretary of Health and Human Servjc&s9 F.2d 719, 721 (9th Cir. 1985).

This exception to the general rule thatyoffinal” decisions ofthe Commissioner are
subject to judicial review, though, exists dplior “colorable” constutional claims. Dexter731
F.3d at 980 (citation omitted). “A constitutional chais not ‘colorable’ ifit ‘clearly appears to
be immaterial and made solely for the purpofebtaining jurisdictioror . . . is wholly

insubstantial or frivolous.” Hoye v. Sulliva®85 F.2d 990, 991-92 (9th Cir. 1992) (citations

omitted). Accordingly, “[tlhe mere allegation” afdue process violation is insufficient to rais
colorable constitutional claim “to pralé subject matter jurisdiction.” IdAlthough plaintiff
does not describe it as such, the allegation aoedain his complaint that Mrs. Holcomb “was
never advised of her right toed€ spousal retirement benefisace she turned age 62, may ha
been intended to be a violation of due proceseclaCF #1, p. 5. To the extent that it was, tk
Court finds it deficient.

“Procedural due process imposes conssantgovernmental decisions which deprive
individuals of ‘liberty’ or ‘propety’ interests within the meang of the Due Process Clause of

the Fifth or Fourteenth Amendment.” Mathew&4 U.S. at 332. Again although not specificg

ORDER - 12
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alleged in the complaint, to the extent plaintiff is claiming “a vested [property] intene$flrs.
Holcomb’s spousal retirement benefits, thatroldignores the explicit langage of [42 U.S.C. §
402], which makes filing [an application forrmdits] a condition of entitlement.” Johns&v2
F.2d at 699. In other words, “a poti@hbeneficiary’s interest in eh[claimed benefits] is not an
accrued property right” protected by the Due Process ClausBldaitiff also has failed to shoy
lack of reasonable notice asntemplated by that clause.

“[D]ue process requires the governmenptovide ‘notice reasotidy calculated, under

all the circumstances, to appris¢erested parties of the pendgmd the action and afford them

an opportunity to present thaibjections.” Williams v. Mukasey531 F.3d 1040, 1042 (9th Cir.

2008) (quoting Jones v. FloweBA7 U.S. 220, 226 (2006)). drtiff argues the Commissioner

had a duty to actively advise Mrs. Holcomb of hight to apply for spousaktirement benefits
when she turned age 62, beyond the noticedrpeovided by formal publication of the rules
and regulations governing entitlement to those fiksneBut “[a]s a genetaule, ‘publication in
the Federal Register is legally sufficient noticallanterested or affectepgersons regardless of
actual knowledge or hardship resulting from ignorance.”(“ftlo the extent that Petitioner alsg
claims that publication in the Federal Registes vilasufficient in law,’ . . . that argument fails
because the government had no independentdedyato provide notice by a different method
(citations omitted.
“Publication in the Federal Register may hetsufficient notice to a party when the

published information concerns imminent governirection that directly affects the party’s

" Clearly, plaintiff is not asserting a liberty interesaisstake here, nor can one be found in this case.

8 In response to the plaintiff's suggestion in Williattisat publication in the Federal Register is ‘insufficient in la
simply because there are more effeztinethods of notice that are not particularly burdensome,” the Ninth Circ
stated “the availability of an alternative method of emtregardless of its reasonableness, does not itself impos
legal obligation.” 531 F.3d at 1043.
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rights and that party’s intereist the government action is matean ‘purely speculative.” Id.
(citation omitted). But while it might be saildat the Commissioner had “more than speculat
knowledge” as to when Mrs. Holcomb turned age 62 ih¢e given that she had applied for

and already been receiving didabiinsurance benefits for a mber of years prior thereto, and

thus her personal information, inding her age, likely known to¢lSSA — there is no evidenct

of information having been published at the tioneny time thereaftezoncerning “imminent
government action” directly affecting Mrs. Holcbia rights or interests, as opposed to gener
publication affecting all petntial claimants. Se#éohnson572 F.2d at 699 (“The [SSA] is not
duty bound to review every processed claim in light of subsequent [statutory] amendment
grant further benefits.”) Plaintiff's due process claims thus without merit.

CONCLUSION

Based on the foregoing discussion, the Conddiit lacks jurisdiction in this matter in
light of plaintiff's failure to satisfy the presenent and exhaustion requirements of 42 U.S.C.

405(g). Accordingly, defendantfaotion to dismiss plaintiff’'s complaint (ECF #13) hereby is

GRANTED.
DATED this 7th day of January, 2014.
Karen L. Strombom
UnitedStatedMagistrateJudge
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