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1 HONORABLE RONALD B. LEIGHTON

2

3

4

5

6 UNITED STATES DISTRICT COURT

7 WESTERN DISTRICT OF WASHINGTON

AT TACOMA
8
AMERICAN MODERN SELECT CASE NO. C13-5264 RBL
9 INSURANCE COMPANY,
ORDER
10 Plaintiff,
[Dkt. #s 10 & 14]
11 V.
12 MICHAEL KOSKI and SHANNON
KOSKI,
13
Defendants.

14
15 THIS MATTER is before the Court on Ptaiff American Modern Select Insurance

14

16 || Company’s Motion for Leave to take the depasitof non-party Robert Baker before the time
17 || otherwise permitted by the Civil Rules [Dkt. #10], and Baker's Emergency Motion for Limited
18 || Intervention, Protection Ordeand Sanctions [Dkt. #14].

19 Robert Baker was badly injured while dlieg trees on property owned by the Koskis,
20| who are his friends and neighbor3.he Koskis are insurachder a manufactured homeownerfs
21| policy issued by Plaintiff AMSIC. Baker apeatly sent the Koskis a demand letter which
22| included a short response timeAMSIC filed this Declaratory Judgment action seeking a
23 || determination that Baker’s claims against theslki®s are not covered uedits policy. Though it

24
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had already notified Baker’s att@ay of its intent to proceed hefending Baker’s claim agains
the Koskis under a reservation of rightslid not name Baker in the action.

AMSIC now seeks to depose Baker priothe time otherwise allowed under the Rule
at least in part because oétteadline contained in his letter to the Koskis. The Koskis opp
the Motion, citing possible pjudice to them in deposing the irgd Baker at this early stage.
AMSIC claims that the Koskis are not being truirdbout the bases fony potential prejudice.

Meanwhile, Baker seeks to intervendghe case, but only for the limited purpose
objecting to the deposition notice AMSIC senadhim and opposing AMSIG’effort to depos
him early. He claims he has\ell-established right to partiape in the declaratory judgment
action €iting Trinity Universal Ins.c Co. v. WillriciL3 Wn.2d 263, 271-272(1942) and that
IS a necessary party to it under FRdCiv. P. 19. At the same timlee “wishes to leave it up tq
AMSIC whether to take the proper steps to makedparty.” Baker also claims that if he w4
a party he could seek and obtain astaf/the Declaratory Judgment Action under Brélhart
—Wiltondoctrine.

AMSIC argues that while Baker is perhaps @pgr party, he is not a necessary party
this action. It argues that he is playing garagd that his motion fdimited intervention shoulg

be denied.

! Baker's claim that if he were a party theugt would necessarily stay the dec action under
Brillhart-Wilton doctrine may not be correct. An insuhas a right to a determination of its
coverage obligations, and it cantaip that determination prortip so long as doing so does n(
prejudice the insured’s defensf the underlying claimSeeThomas V. HarrisWASHINGTON
INSURANCE LAWS 14—4 (1995)diting Western Nat'l Assur. Co. v. Hecké8 Wn. App. 816,
82122 n.1, 719 P.2d 116 (1986j an insurer does not uneditionally accept its insured's
tender of defense, the insured has an unrestriggt to prosecute @oncurrent declaratory-
judgment action. She is not requiredawait the resolution of étort claim. An insurer may
litigate a coverage action dog the pendency of the tortijation unless the declaratory-
judgment action might prejudicesitnsured's tort defense.”)
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It is clear that AMSIC is entitled (and perlsqbligated to promptly bring this action t

determine its coverage obligations to the Koskiss also clear thaAMSIC could have named

Baker in the action. It is natear why AMSISC did not do sond it seems at least possible tf

that decision and the decisiongeek to depose him immediatelg aelated and tactical. At th
same time it is not clear why Baker has chosendist he has a right to be a party while bein
careful not to ask the Court to keahim a party at this time.

In any event, the Koskis have propeaiyd persuasively argued that Mr. Baker’s
deposition should be taken in due course, amgmnor to the time othevise provided by the
Rules.

The Motion for leave to take Baker’s dejtims early is DENIED. The Motion for
limited intervention for the purpose of objexgito the deposition is GRANTED, and those
objections have been registerdgiaker’s Motion for a Protectiv®rder is DENIED as moot.
The Motion for Sanctions is DENIED without puejce. The parties are encouraged to reso
Mr. Baker’s status in the case ggiforward sooner rather tharidg and to work cooperatively
on resolving future discovery disputesgdite the stakes ithis litigation.

IT IS SO ORDERED.

Dated this 28 day of June, 2013.

LBl

RONALD B. LEIGHTON
UNITED STATES DISTRICT JUDGE
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