Geiger v. Cqal

© 00 N o g A~ w N P

N NN NN NN P P P P P PP P PR
o 0 A W N P O © ® N o o » W N P O

vin

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

DAVID ALLEN GEIGER,
Case No. 3:13-cv-05277-KLS
Plaintiff,
V. ORDER REVERSING AND
REMANDING DEFENDANT’'S
CAROLYN W. COLVIN, Commissioner of DECISION TO DENY BENEFITS
Social Security,

Defendant.

Plaintiff has brought this mattéor judicial review ofdefendant’s denial of his
applications for disability ingance and supplemental security income (“SSI”) benefits.
Pursuant to 28 U.S.C. 8§ 636(c), Federal Rul€igifl Procedure 73 and Local Rule MJR 13, th
parties have consented to hakiss matter heard by the undgreed Magistrate Judge. After
reviewing the parties’ briefs and the remainiagard, the Court hereby finds that for the reas
set forth below, defendant’s decision to dengdds should be reverseohd that this matter
should be remanded for further administrative proceedings.

FACTUAL AND PROCEDURAL HISTORY

On August 20, 2009, plaintiff filed an appltean for disability inswance benefits and
another one for SSI benefits, allegingieame disabled beginning June 10, 2006, due to
headaches, depression and a back injury E&#e#7, Administrativd&Record (“AR”) 11, 149.

Both applications were denied upon initaministrative reviewon October 28, 2009, and on
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reconsideration on March 3, 2010. d@ 11. A hearing was held before an administrative I
judge (“ALJ”) on July 7, 2011, at which plaintiffepresented by counsafpeared and testified
as did a vocational expert. S&R 27-51.

In a decision dated August 18, 2011, the ALJ mheiteed plaintiff to be not disabled. Se
AR 11-22. Plaintiff's request for review tfe ALJ’s decision was denied by the Appeals
Council on February 21, 2013, making that decisienfinal decision of the Commissioner of
Social Security (the “Commissioner”). SAR 1; 20 C.F.R. § 404.981, § 416.1481. On April
10, 2013, plaintiff filed a complaint in this Coweking judicial revievof the Commissioner’'s
final decision. Se&CF #1. The administrative recasgs filed with the Court on June 28,
2013. Sed&CF #7. The parties have completed thaeflmg, and thus this matter is now ripe
for the Court’s review.

Plaintiff argues defendant’s deion to deny benefits shalibe reversed and remanded
for further administrative proceedings, becaugeAhJ erred: (1) in iiding plaintiff did not
have a severe mental impairment and in failingite significant weight toehe opinions of April
Leaveck, Psy.D.,; (2) in discountipdaintiff's credibility; and (3)in giving limited weight to the
disability rating decision issuday the United States DepartmeritVeterans Affairs (“VA”).

For the reasons set forth belowe tBourt agrees the ALJ erredfinding plaintiff did not have a
severe mental impairment, in giving minimal gl to the opinion of Dr. Leaveck and in givin
limited weight to the VA rating decision — and thasletermining plaintiff to be not disabled —
and therefore finds that defendardecision to deny benefits shde reversed, and that this
matter should be remanded for further administrative proceedings.

DISCUSSION

The determination of the Commissioner thataamant is not disabled must be upheld py
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the Court, if the “proper legal standards¥b@deen applied by the Commissioner, and the

“substantial evidence in the recad a whole supports” that detenation._ Hoffman v. Heckler

785 F.2d 1423, 1425 (9th Cir. 1986); s¢soBatson v. Commissioner of Social Security

Admin., 359 F.3d 1190, 1193 (9th Cir. 2004); Carr v. Sullivar? F.Supp. 522, 525 (E.D.

Wash. 1991) (“A decision supported by substantialeswce will, neverthelesbge set aside if the

proper legal standards were ragiplied in weighing the evidence and making the decision.”)

(citing Brawner v. Secretary of Health and Human Seryi883 F.2d 432, 433 (9th Cir. 1987))

Substantial evidence is “such relevantewnce as a reasonable mind might accept as

adequate to support a corgllon.” Richardson v. Perale402 U.S. 389, 401 (1971) (citation

omitted); sealsoBatson 359 F.3d at 1193 (“[T]he Commissioner’s findings are upheld if
supported by inferences reasonably drawn fronrgherd.”). “The substantial evidence test
requires that the reviewing court determiméiether the Commissioner’s decision is “support
by more than a scintilla of elence, although less than @ponderance of the evidence is

required.” Sorenson v. Weinbergéi4 F.2d 1112, 1119 n.10 (9th Cir. 1975). “If the evideng

admits of more than one rational interpretafi the Commissioner’s decision must be upheld

Allen v. Heckler 749 F.2d 577, 579 (9th Cir. 1984) (“\afte there is conflicting evidence

sufficient to support either outcome, we mairm the decision actually made.”) (quoting

Rhinehart v. Finch438 F.2d 920, 921 (9th Cir. 1971)).

! As the Ninth Circuit has further explained:

... Itis immaterial that the evidence in aeavould permit a different conclusion than that
which the [Commissioner] reached. If the [Commissioner]'s findings are supported by
substantial evidence, the coust® required to accept thertt.is the function of the
[Commissioner], and not the court’s to resolveftiots in the evidence. While the court may
not try the case de novo, neither may it abdicate its traditional function of review. It must
scrutinize the record as a whole to deteamirhether the [Commissioner]'s conclusions are
rational. If they are . . . they must be upheld.

Sorenson514 F.2dat 1119 n.10.
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l. The ALJ's Step Two Determination and Evaluation of Dr. Leaveck’s Opinions

Defendant employs a five-step “sequentialaation process” to determine whether a
claimant is disabled. S&® C.F.R. 8 404.1520; 20 C.F.R. § 416.920. If the claimant is foun
disabled or not disabled ahy particular step thereof, the digaly determination is made at thg
step, and the sequentialadwation process ends. Sde At step two of tk evaluation process,
the ALJ must determine if an impairment is “severe.” 20 C.F.R. § 404.1520, § 416.920. A

impairment is “not severe” if it does not “sifjoantly limit” a claimants mental or physical

abilities to do basic work activities. 20 GRF.§ 404.1520(a)(4)(iii), (c), § 416.920(a)(4)(iii), (c);

seealsoSocial Security Ruling (“SSR”) 96-3p, 199%L 374181 *1. Basic work activities are
those “abilities and aptitudes necessargidanost jobs.” 20 C.R. § 404.1521(b), 8 416.921(b
SSR 85- 28, 1985 WL 56856 *3.

An impairment is not severe only if the eviderestablishes a slight abnormality that h
“no more than a minimal effect on an iwdiual[’]s ability to work.” SSR 85-28, 1985 WL

56856 *3; sealsoSmolen v. ChateB0 F.3d 1273, 1290 (9th Cir. 1996); Yuckert v. BowgAil

F.2d 303, 306 (9th Cir.1988). Plaintiff has the bardéproving that his “impairments or their

symptoms affect his ability to perforbasic work activities.” Edlund v. Massan&2b3 F.3d

1152, 1159-60 (9th Cir. 2001); Tidwell v. Apfdl61 F.3d 599, 601 (9th Cir. 1998). The step

two inquiry described above, however, ideaminimis screening device used to dispose of
groundless claims. S&molen 80 F.3d at 1290.

The ALJ in this case found plaintiff's migraileadaches to be a severe impairment.
AR 13. The ALJ further found in relevant part at step two:

Depressive disorder is one of thesba for a 90% disability rating by the

Veterans Administration (VA) on égust 3, 2007 (Exhibit 14E at 7).
However, the state-agency consulidaay Conroe, Ph.D., summarized from
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the longitudinal record that the claimant’'s mental impairments are “mild” in
all 4 major functional areas evaluatedddhe claimant “was able to attend
fulltime psychology grad school and maintain a variety of home and
community services” inclding going out daily, haxg occasional lunch with
friends, calling others twice a week, gridying computer games with friends
(Exhibit 4F at 13). Dr. Conroeassessment was affirmed by Owen Nelson,
Ph.D., on March 2, 2010 (Exhibits 4F, 8F3). Depresse disorder, not
otherwise specified, secongiao chronic headachesmd personality disorder
are non-severe impairments.

AR 14. Plaintiff argues the ALJ erred in relgion the opinion of Drs. Conroe and Nelson in

finding his depressive disorderlbe non-severe and in turn novigig significant weight to those

of Dr. Leaveck. The Court agrett® ALJ erred in finding plairftidid not have a severe mentd
impairment and in giving only minimateight to Dr. Leaveck’s opinion.
The ALJ is responsible for determining credibility and resolving ambiguities and

conflicts in the medical evidence. SReddick v. Chaterl57 F.3d 715, 722 (9th Cir. 1998).

Where the medical evidence in the record isaooiclusive, “questions of credibility and

resolution of conflicts” are solely tharictions of the ALJ. Sample v. Schweiké94 F.2d 639,

642 (9th Cir. 1982). In such cases, “theJAd _conclusion must be upheld.” Morgan v.

Commissioner of the Social Sec. Admih69 F.3d 595, 601 (9th Cir. 1999). Determining

whether inconsistencies in the digal evidence “are material (oreain fact inconsistencies at
all) and whether certain factaase relevant to discount” the opns of medical experts “falls
within this responsibility.” Idat 603.

In resolving questions of edibility and conflicts in the evidence, an ALJ’s findings
“must be supported by specific, cogent reasons.” Redilf€k F.3d at 725. The ALJ can do th
“by setting out a detailed and thorough sumnwdrthe facts and conflimg clinical evidence,
stating his interpretation therfieand making findings.” 1d.The ALJ also may draw inferences

“logically flowing from the evidence.” Sampl&94 F.2d at 642. Furthehe Court itself may
ORDER -5
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draw “specific and legitimate inferencigem the ALJ’s opinion.” Magallanes v. Bowe881

F.2d 747, 755, (9th Cir. 1989).
The ALJ must provide “clear and convincingtasons for rejectg the uncontradicted

opinion of either a treating or amining physician. Lester v. Chat&d F.3d 821, 830 (9th Cir.

1996). Even when a treating or examining physisi@pinion is contradietd, that opinion “can
only be rejected for specific and legitimagasons that are supporteddmpstantial evidence in
the record.” Idat 830-31. However, the ALJ “need not discalé®vidence presented” to him

or her._Vincent on Behalf of Vincent v. Heckl@&B89 F.3d 1393, 1394-95 (9th Cir. 1984)

(citation omitted) (emphasis in original). TA&J must only explain Wy “significant probative

evidence has been rejected.”, lskealsoCotter v. Harris642 F.2d 700, 706-07 (3rd Cir. 1981);

Garfield v. Schweiker732 F.2d 605, 610 (7th Cir. 1984).

In general, more weight is given to a treating physicianisiop than to the opinions of
those who do not treat the claimant. Eeeter 81 F.3d at 830. On the other hand, an ALJ ndg
not accept the opinion of a treating physiciahtifat opinion is brief, conclusory, and

inadequately supported by clinical findings™by the record as a whole.” Thomas v. Barnhat

278 F.3d 947, 957 (9th Cir. 2002); Batson vnaissioner of Social Sec. Admjr859 F.3d

1190, 1195 (9th Cir. 2004); saeésoTonapetyan v. HalteP42 F.3d 1144, 1149 (9th Cir. 2001);

Matney on Behalf of Matney v. Sullivaf81 F.2d 1016, 1019 (9th Cir. 1992). An examining

physician’s opinion is “entitled to greater \gbt than the opinion of a nonexamining physicial
Lester 81 F.3d at 830-31. A non-examining physician’s opinion may constitute substantial
evidence if “it is consistent with otherdependent evidence in the record.”ati830-31;
Tonapetyan242 F.3d at 1149.

With respect to the opinions of Dr. Leaveck the ALJ stated:
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The opinions of April Leaveck, Psy.D., on July 10, 2007, have been

considered. Dr. Leaveck opined that ttlaimant’s psychiatric symptoms of

[“]poor concentration, low energy, atalv motivation” appeared to have

“interfered with work” and tht irritability at workwould also be a problem.

However, Dr. Leaveck also opined thlaére was no total occupational and

social impairment due to mental disordexhibit 1F at 112). In view of the

claimant’s actual performance both academically and socially during the

period of alleged disabilitygs well as his credibility issues, Dr. Leaveck’s

opinions are accorded minimal weight.

AR 19. While itis true Dr. Leaack did not opine that there wasotal occupational and social
impairment due to a mental disorder (#d® 344), this does not meahe did not feel plaintiff
hadno occupational or social impairments resudttherefrom. Indeed, as the ALJ noted, Dr.
Leaveck expressly opined that “[p]oor concatian, low energy, and low motivation” appears
“to have interfered with work,and that “irritability at work wa likely also a problem.” AR 345
Clearly, such issues could have a significantaotn plaintiff's ability to sustain employment
although the absence of vocationgpert testimony in the record negard thereto makes such
determination premature at this time.

The record also does not clearly establist ghaintiff's performance both academically
and socially during the period afileged disability is at oddsithi Dr. Leaveck’s assessment of
his work-related capabilities. rst, although it may be true thalaintiff was able to complete a
significant portion of his degree progna during the relevant time period (& 19), and that
he testified and reported on ooecasion that he dropped outhi$ oriental medication program
in part for a reason unrelated to his impairments A& &5, 311), the record also shows that ¢
several occasions he reported having difficulties continuing with his classes due to his hed
(SeeAR 328-29, 355-56, 372, 463). The ALJ did ndfisiently explain why these reports we

less credible or why she did ndtrébute plaintiff's failure to cotinue with his schooling at leas

in part to his headaches. S&R 17, 19.
ORDER -7
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Nor did the ALJ sufficiently explain how plaiffts ability to perform socially called into
guestion Dr. Leaveck’s opinions. Medical apmevidence may be disanted if it conflicts
with other evidence of a claimant’s abilityftonction, such as reported daily activities. See
Morgan 169 F.3d at 601-02. Although the ALJ foundiptiff had only mild limitations in his
ability to function socially based on the findingf. Conroe that he &ported going out daily,
having occasional lunch with fnes, calling others twice a wieeand playing computer games
with friends on a daily basis” (AR 15), the recalaes not show plaintiff necessarily engaged
social activities either for a substantial part @& tlay or to an extemdicative of the existence
of transferrable work skills. Se&R 161-76; Orn v. Astrue495 F.3d 625, 639 (9th Cir. 2007);
Smolen 80 F.3d at 1284 and n.7. Given that aed@bove the ALJ relied on plaintiff's
graduate school attendance and other soci@iteet as summarized by Dr. Conroe to find
plaintiff had no severe mental pairment, and that the ALJ did n@tovide any valid reasons fg
rejecting Dr. Leaveck’s opinion, the Als step two finding cannot stand.

. The VA'’s Disability Rating Decision

Although a determination by the VA about whethaaimant is disabled is not binding
on the Social Security Administration (“SSA”), &hJ must consider that determination in

reaching his or her decision. McCartey v. Massaz&8 F.3d 1072, 1076 (9th Cir. 2002); 20

C.F.R. § 404.1504. Further, the ALJ “must ordilyagive great weight to a VA determination
of disability.” McCartey 298 F.3d at 1076. This is because of “the marked similarity” betwg
the two federal disability programs:

Both programs serve the same govemialepurpose--providing benefits to
those unable to work because of a seritisability. Both programs evaluate
a claimant’s ability to perform full-time work in the national economy on a
sustained and continuing basisflbocus on analyzing a claimant's
functional limitations; andhoth require claimants faresent extensive medical
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documentation in support of their claims. . . . Both programs have a detailed
regulatory scheme that promotes consisyan adjudication of claims. Both
are administered by the federal gowvaent, and they share a common
incentive to weed out meritless atas. The VA criteria for evaluating

disability are very specific and trslate easily into SSA’s disability

framework.

Id. However, “[b]Jecause the VA and SSA criteria for determining disability are not identicg
the ALJ “may give less weight @ VA disability rating if he gies persuasive, specific, valid

reasons for doing so that are supported by the record¢itithg Chambliss v. Massana#i69

F.3d 520, 522 (5th Cir. 2001). The ALJ did not do so in this case.
In regard to the VA disabii rating decision contained the record, the ALJ found in
relevant part:

The Veterans Administration’s combined disability rating dated August 3,
2007, has been considered. The claimant has now successfully gotten his VA
disability rating raised to 90%, butelanalysis includes depression which he
has had all along and has not beensane according to ¢hclaimant (Exhibit
14E at 2). The VA rating in this case is based on a “combined rating table”
unrelated to the Social Security Adnstration’s analysigor disability.

Further, the VA rating, though considdreés not controlling in this case
because it is not well supported. . . . For example, even though the VA
decision cited “deficiencies in moateas” including schools and family
relations (Exhibit 14E at 7), this findingiis direct conflictwith the record —
the claimant had achieved at leasigB&duate credit houet a GPA of 3.333,
and reported doing yard work with higfe and son, cooking family meals,
and having lunch with friends on [a] regulzasis (Exhibits 4E at 2, 4F at 13).
For the multiple reasons above, the VAability rating is accorded limited
weight.

AR 19. Again the Court agrees with plafihthat the ALJ erred in so finding.

First, contrary to the ALJ’s assertigraintiff acknowledged on at least two occasions
that depression was indeed an issue for himAse255-56, 316), and admitted to Dr. Leavec
that he felt “depressed all the time” (AR 34B)Iso, the medical evidence overall indicates

depression may have had a significampact on plaintiff's condition. Se&R 255-56, 306-07,
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1




© 00 N o g A~ w N P

N NN NN NN P P P P P PP P PR
o 0 A W N P O © ® N o o » W N P O

313-15, 317, 320-21, 329, 335, 344-45, 356, 363, 464. Second, as noted above the mere
the VA based its rating on a “combined rating ¢dfallone does not constitute a sufficient basi
for rejecting that rating, given the “the rkad similarity” between how the VA and SSA
evaluate disability claims. Third, whiledlALJ states the VA rating decision is not well
supported by the record in light of plaintiféehievements in graduate school and his social
activities, as discusdeabove the evidence overall concagnthose achievemes and activities
indicates plaintiff may be far more limited than the ALJ found.

[I. This Matter Should Be Remandéat Further Administrative Proceedings

The Court may remand this case “either fdiional evidence and findings or to awar

benefits.” Smolen80 F.3d at 1292. Generally, when thau@ reverses an ALJ’s decision, “the

proper course, except in rare circumstaniset® remand to the agency for additional

investigation or explari@n.” Benecke v. Barnhar879 F.3d 587, 595 (9th Cir. 2004) (citation

omitted). Thus, it is “the unusual case in whicis itlear from the recorthat the claimant is
unable to perform gainful employment in theiomal economy,” that ‘#mand for an immediate
award of benefits iappropriate.” Id.

Benefits may be awarded where “the redoad been fully developed” and “further

administrative proceedings would serve no useful purpose.” Sn&fldn3d at 1292; Holohan

v. Massanari246 F.3d 1195, 1210 (9th Cir. 2001). Specifically, they should be awarded W

(1) the ALJ has failed to provide legabyfficient reasons for rejecting [the
claimant’s] evidence, (2) there are no oansling issues that must be resolved
before a determination of disability caa made, and (3) it is clear from the
record that the ALJ would be requiredfiiad the claimant diabled were such
evidence credited.

Smolen 80 F.3d 1273 at 1292; McCartey v. Massar288 F.3d 1072, 1076-77 (9th Cir. 2002).

Because issues still remain in regard to the nadividence in the record concerning plaintiff’
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mental impairments and limitations, and thereforregard to his sidual functional capacity
and ability to perform other workremand for further consideration those issues is warranteq

CONCLUSION

Based on the foregoing discussion, the Courtlinefinds the ALJ improperly conclude
plaintiff was not disabled. écordingly, defendant’s decision tieny benefits is REVERSED
and this matter is REMANDED for further adnstriative proceedings iaccordance with the
findings contained herein.

DATED this 31st day of March, 2014.

AR TS

Karen L. Strombom
UnitedStatesMagistrateJudge

2 If a disability determination “cannot be made on the basisesfical factors alone at stépee of the [sequential]

evaluation process,” the ALJ must idewtifie claimant’s “functional limitations and restrictions” and assess his
her “remaining capacities for work-related activities.” SSR 96-8p, 1996 WL 374184 *2. A claimant’s residual
functional capacity (“RFC”) assessment is used at step four to determine whether he or she can do his or hg
relevant work, and at step five to determine whether he or she can do other wadk. ISt#®is is what the claiman
“can still do despite his or her limitations.” I@he ALJ in this case found plaintiff had no mental limitations. Se
AR 16. But because as discussed above the ALJ erred in evaluating the medical evidence in the recong co
plaintiff's mental impairments and limitations, it is faoifin clear that the ALJ’'s RFC assessment is supported b
substantial evidence ancetiefore free of error.

3 If a claimant cannot perform his or her past relevant work, at step five of the sequential disability evaluatio
process, the ALJ must show there are a significant numbe®fn the national economy the claimant is able to
do. Se€Tackett v. Apfel 180 F.3d 1094, 1098-99 (9th Cir. 1999); 20 C.F.R. § 404.1520(d), (e), § 416.920(d),
The ALJ can do this through the testimony of a vocational expert or by reference to defendamtd-Weritional

Guidelines (the “Grids”). Tacketi80 F.3d at 1100-1101; Osenbrock v. Ap8a0 F.3d 1157, 1162 (9th Cir. 2000).

An ALJ’s findings will be upheld if the weight of the dieal evidence supports the hypothetical posed by the A
SeeMartinez v. Heckler807 F.2d 771, 774 (9th Cir. 1987); Gallant v. HecKI&3 F.2d 1450, 1456 (9th Cir.
1984). The vocational expert’s testimony therefore rheaseliable in light of the medical evidence to qualify as
substantial evidence. See Embrey v. Bov@:® F.2d 418, 422 (9th Cir. 1988). Accordingly, the ALJ’s descript
of the claimant’s disability “must be accurate, deth and supported byehmedical record.” Idcitations omitted).
But because the ALJ found plaintiff to be capable of performing other jobs existing in significant numtbers i
national economy at step five based on vocational exstirntny offered in response to a hypothetical question
containing substantially the same limitationsv@se included in the ALJ's RFC assessment fdee1), that step
five finding also cannot be said to be supported by substantial evidence and free of s dinas.th
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