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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

CHRISTOPHER ALBA,
Case No. 3:13-cv-05338-KLS

Plaintiff,
V. ORDER AFFIRMING DEFENDANT'S
DECISION TO DENY BENEFITS
CAROLYN W. COLVIN, Commissioner of
Social Security,

Defendant.

Plaintiff has brought this mattéor judicial review ofdefendant’s denial of his
applications for child’s insurance and supplemiesgaurity income (“SSI”) benefits. Pursuant
to 28 U.S.C. 8 636(c), Federal Rule of CRiocedure 73 and Local Rule MJR 13, the partieq
have consented to have this matter heard dytidersigned Magistrafeidge. After reviewing
the parties’ briefs and the remaug record, the Court hereby finttsat for the reasons set forth

below, defendant’s decision to deny benefits should be affirmed.

FACTUAL AND PROCEDURAL HISTORY

On November 5, 2010, plaintiff filed concunteapplications for child’s insurance
benefits and SSI, alleging dishty as of January 1, 1995, due to multiple impairments inclug
anxiety, depression and gnaine headaches. S&dministrative Record (“AR”) 150-57, 170.
Plaintiff's applications werdenied upon initial administrativeview and on reconsideration.

SeeAR 79-109. A hearing was held beforeaaministrative law judg€'ALJ”) on September
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15, 2011, at which plaintiff, represted by counsel, appeared aestified, as did vocational
expert Steve M. Floyd. Se&R 39-73.

On October 25, 2011, the ALJ issued a decisiomhich plaintiff was determined to be
not disabled. SeAR 16-38. Plaintiff's request for review of the ALJ’s decision was denied by

the Appeals Council on April 1, 281 making the ALJ’s decision tendant’s final decision. Se¢

1”4

AR 1-6; seaalso20 C.F.R. § 404.981, § 416.1481. On June 4, 2013, plaintiff filed a complajnt in
this Court seeking judicial remv of the ALJ’s decision. Sdgkt. No. 5. The administrative
record was filed with the Court on October 1, 2013. BideNo0.13. The parties have
completed their briefing, and thus this mattemasv ripe for judiciakeview and a decision by
the Court.

Plaintiff argues the ALJ’s decision should be reversed and remanded to defendant for
payment of benefits, because the ALJ erred ineyaluating plaintiff's severe impairments; (2
evaluating the medical evidence in the record;@pdiscounting plaintf’'s credibility. Dkt.

No. 15. For the reasons set forth below, the Cdisagrees that the ALJ erred in determining

plaintiff to be not disabled, and therefore finds that defendant’s decision should be affirmeg.

DISCUSSION
The determination of the Commissioner ot Security (th¢éCommissioner”) that a
claimant is not disabled must be upheld by tberg if the “proper legal standards” have beer
applied by the Commissioner, atia “substantial evidence inghiecord as a whole supports”

that determination. Hoffman v. Hecklé85 F.2d 1423, 1425 (9th Cir. 1986); s¢soBatson v.

Comm’r of the Soc. Sec. Admir859 F.3d 1190, 1193 (9th Cir. 2004); Carr v. Sulljvare

F.Supp. 522, 525 (E.D. Wash. 1991) (“A decision supported by substantial evidence will,
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nevertheless, be set aside if the proper legatiatds were not applied in weighing the eviden

and making the decision.{¢iting Brawner v. Sec'y of Health and Human Se829 F.2d 432,

433 (9th Cir. 1987)).
Substantial evidence is “such relevantewnce as a reasonable mind might accept as

adequate to support a comgllon.” Richardson v. Perale402 U.S. 389, 401 (1971) (citation

omitted); sealsoBatson 359 F.3d at 1193 (“[T]he Commissioner’s findings are upheld if
supported by inferences reasonably drawn fronrgherd.”). “The substantial evidence test
requires that the reviewing court determiméiether the Commissioner’s decision is “support
by more than a scintilla of elence, although less than @ponderance of the evidence is

required.”_ Sorenson v. Weinbergéi4 F.2d 1112, 1119 n.10 (9th Cir. 1975). “If the evideng

admits of more than one rational interpretati the Commissioner’s decision must be upheld

Allen v. Heckler 749 F.2d 577, 579 (9th Cir. 1984) (“\&fte there is conflicting evidence
sufficient to support either outcome, we mairm the decision actually made.”) (quoting

Rhinehart v. Finch438 F.2d 920, 921 (9th Cir. 1971)).

l. The ALJ's Step Two Determination

Plaintiff argues that the ALJ erred at steyo by finding plaintiff's migraine headaches

and irritable bowel syndrome (“IBS”) not sevangpairments. Dkt. No. 15, pp 4-8. Plaintiff

! As the Ninth Circuit has further explained:

... Itis immaterial that the evidence in aeavould permit a different conclusion than that
which the [Commissioner] reached. If the [Commissioner]'s findings are supported by
substantial evidence, the cousi® required to accept thertt.is the function of the
[Commissioner], and not the court’s to resolveftiots in the evidence. While the court may
not try the case de novo, neither may it abdicate its traditional function of review. It must
scrutinize the record as a whole to deteemirhether the [Commissioner]'s conclusions are
rational. If they are . . . they must be upheld.

Sorenson514 F.2dat 1119 n.10.
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asserts this error is significaimecause these impairments would cause him to miss work at least

two days a month and the vocatal expert testified that thisvel of absenteeism would
preclude an individudrom maintaining employment. DKto. 15, pp 7-8 (citing AR 71).

Defendant employs a five-step “sequentialadation process” to determine whether a
claimant is disabled. S&® C.F.R. 8 404.1520; 20 C.F.R. § 416.920. If the claimant is foun
disabled or not disabled ahy particular step thereof, the digaly determination is made at thg
step, and the sequentialadwation process ends. See

At step two of the evaluation process, &lel must determine if an impairment is
“severe.” 20 C.F.R. § 404.1520, § 416.920. An impant is “not severe” if it does not
“significantly limit” a claimant’'s mental or physal abilities to do bsic work activities. 20
C.F.R. 8 404.1520(a)(4)(iii), (c§ 416.920(a)(4)(iii), (c); sealsoSSR (“SSR”) 96-3p, 1996 WL
374181 *1. Basic work activities are those “abitend aptitudes necessary to do most jobs
20 C.F.R. §404.1521(b), § 416.921(b); SSR 85- 28, 1985 WL 56856 *3. An impairment i
severe only if the evidence establishes a slight abnormality that has “no more than a minir
effect on an individual[']s abilityo work.” SSR 85-28, 1985 WL 56856 *3; selsoSmolen v.

Chater 80 F.3d 1273, 1290 (9th Cir. 1996); Yuckert v. Bowetil F.2d 303, 306 (9th

Cir.1988).

Although the ALJ must take tim account a claimant’s pain and other symptomsZ6ee
C.F.R. 8 404.1529, § 416.929) at step twthefsequential evaluation, the severity
determination is made solely on the basithefobjective medical evidence in the record:

A determination that an impairment(shist severe requires careful evaluation

of the medical findings which descriliee impairment(s) and an informed

judgment about its (their) limiting effecté the individual’s physical and mental

ability(ies) to perform basic work acttigs; thus, an assessment of function is
inherent in the medical evaluation procisslf. At the second step of sequential
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evaluation, then, medical evidence alone sl@ated in order to assess the effects
of the impairment(s) on ability to do basic work activities.

SSR 85-28, 1985 WL 56856 *4 (emphasis added).
A. Migraines

The ALJ found plaintiff’'s migaines not severe because they were episodic and did 1
cause significant limitations in his ability to do work activities. AR 23. In support of this
rationale, the ALJ provided a dé&al summary of the medical evidence related to plaintiff's
headaches and noted that during the relepariod plaintiff wa treated by medical
professionals for headaches infrequently, tonvo times per year, and was not taking any
prescription medication for his headaches. 2Z8R23. The ALJ further noted that if plaintiff
“really had headaches at a 10/evel twice a month that had been ongoing for years, there
would be some reports in the medieaidence. There are not.” AR 23.

Plaintiff argues the ALJ’s findings were rtzased on an accurate reading of the medig
record. Dkt. No. 15, p. 5. This Court disagred@he ALJ's determination that plaintiff's
migraine headaches were not severe wapated by the medical evidence, which showed
infrequent, conservative treatment for haeltes. AR 22-23. The ALJ’s conclusion that
plaintiff's migraines were not sere was a reasonable intetpit®n of this evidence. See
Allen, 749 F.2d at 579 (“If the evidence admitswadre than one rational interpretation,” the

Commissioner’s decisiomust be upheld); seso Magallanes v. Bower881 F.2d 747, 750

(9th Cir. 1989) (substantial evidence is “relavavidence as a reasonable mind might accep

adequate to supportcanclusion.” (quotingDavis v. Heckler868 F.2d 323, 325-26 (9th Cir.

1989)). For these reasons, the ALJ’s finding fHaintiff's migraine headches were not severg

was supported by substantiaigdence and is affirmed.

B. Irritable Bowel Syndrome
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The ALJ found plaintiff's IBS was unsubstaréid by objective clinical findings and no
severe because the record shoarly episodic complaints of stomach problems. AR 23. I
support of this finding, the ALJ summarized thedioal evidence related to plaintiff’'s stomach
problems, which was comprised of three treatmmesits in 2010 related tan episode of pain
and bloody stools, and pointed out that plaintiffgstroenterologist diagned “probable” IBS.
AR 23. The ALJ also noted that plaintiff belieMeis IBS was related tos anxiety and panic
attacks. AR 23. At the hearing, Plaintiff testified thats stomach symptoms stemmed from |
anxiety and that if his anxietyas low, his stomach problemsmeenot as bad and easier to
handle. AR 64. The ALJ accommodated piffistanxiety related limitations in the RFC
finding by including multiple nonexertional limitatas such as working in a routine and
predictable environment, awayfn the public and with only casuadworker context. AR 25.

Plaintiff argues that the ALJ’s findingdhplaintiff's IBS was not a medically
determinable impairment was an error sinedlagnosis of IBS is usually a process of
elimination. Dkt. No. 15, p 6; se&R 23, 26. Even if this finding was an error, the ALJ’s
alternate finding that plaintiff's IBS was not sexdecause it was episodic, and therefore did
cause significant limitations on plaintiff's abilitg perform work related activities, is reasonal
in light of the fact that all oplaintiff's treatment for abdomithg@roblems was related to a singls
episode of pain and bleeding in 2010. Stmallanes881 F.2d at 750. For these reasons, th
ALJ’s finding that plaintiff’'s IBS was not a seeimpairment because the record showed on
episodic complaints was supported by inferemeasonably drawn from the record and is
affirmed. Sedatson 359 F.3d at 1193 (“[T]he Commissioner’s findings are upheld if

supported by inferences reasonathgwn from the record.”).

2 Plaintiff's gastroenterologist also noted the connedtietween plaintiff's anxiety ahhis stomach symptoms. AH
23, 64, 481, 483.
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. The ALJ's Evaluation of the Medical Evidence in the Record

Plaintiff next argues that th&lLJ erred by failing to give clear and convincing reasons
reject the 2008, 2009 and 2010 medical opinaresxamining psychologist Norma Brown,
Ph.D, that plaintiff had a severe limitation in tdality to respond approgiely to and tolerate
the pressures and expectations of a normak wetting . Dkt. No 15, pp 8-11. Dr. Brown
defined a severe limitation as the “[ijnability torfsem one or more basic work activities.” AR
254. Plaintiff argues that Dr. Bwn’s opinions were significatiecause this limitation would
cause him to be absent from work two or more geysnonth and the VE testified that this le
of absenteeism would preclude sustained empéoymDkt. No. 15, p 11 (citing AR 71).

Dr. Brown examined plaintiff yearlfrom 2008 to 2011. AR 254-72, 466-79, 507-20,
540-51. The ALJ rejected Dr. Brown’s 2008 assesdrof plaintiff's functional limitations
because it was inconsistent withr later assessments that showed no problems in cognitive

functioning and improved social fumaning. AR 28. Plaintiff takeso issue with tis rejection.

The ALJ largely gave significant weight to Dr. Brown’s 2009 to 2011 assessments. AR 28.

ALJ rejected, however, Dr. Brown’s findings thintiff had a severe limitation in responding
to work pressures because this limitation wasdaseplaintiff's self reports of anxiety, which
were not entirely credible, and because plidtd not exhibit any anxiety symptoms during D
Brown’s 2009 examination, which was consistent i reports of mosif plaintiff’s medical
providers. AR 28-29.

The ALJ is responsible for determining credibility and resolving ambiguities and

conflicts in the medical evidence. SReddick v. Chaterl57 F.3d 715, 722 (9th Cir. 1998).
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Where the medical evidence in the record isaooiclusive, “questions of credibility and

resolution of conflicts” are solely tharictions of the ALJ. Sample v. Schweiké94 F.2d 639,

642 (9th Cir. 1982). In such cases, “the A_dobnclusion must be upheld.” Morgan v. Comm!]

of the Soc. Sec. Adminl69 F.3d 595, 601 (9th Cir. 1999). Determining whether

inconsistencies in the medical evidence “are matéoradre in fact inconsistencies at all) and
whether certain factors are relevant to discourg’dpinions of medical exps “falls within this
responsibility.” 1d.at 603.

In resolving questions of edibility and conflicts in the evidence, an ALJ’s findings

“must be supported by specific, cogent reasons.” Redili£k F.3d at 725. The ALJ can do th

“by setting out a detailed and thorough sumn@drthe facts and conflimg clinical evidence,
stating his interpretation therie@and making findings.” Id.The ALJ also may draw inferences
“logically flowing from the evidence.” Sampl&94 F.2d at 642. Furthehe Court itself may

draw “specific and legitimate inferencigem the ALJ’s opinion.” Magallanes v. Bowe881

F.2d 747, 755, (9th Cir. 1989).
The ALJ must provide “clear and convincingiasons for rejectg the uncontradicted

opinion of an examining pskiologist. Lester v. Chate81 F.3d 821, 830 (9th Cir. 1996). Eve

when an examining psychologist’s opinion is cadicted, that opinion “can only be rejected f
specific and legitimate reasons that are supfddiyesubstantial evidence in the record.”dd.
830-31. In general, an examinifpychologist’s] opinion is “entitié to greater weight than thg
opinion of a nonexamining [psychologist].”. IdA non-examining psychologist’s opinion may
constitute substantial evidenceitfis consistent withother independent evedce in the record.”

Id. at 830-31; Tonapetyan v. Halt@42 F.3d 1144, 1149 (9th Cir. 2001).
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Plaintiff argues that the ALJ was requitedorovide clear and convincing reasons to
reject the opinion of Dr. Brom Dkt. No. 15, p. 8. When an examining psychologist’s opinig
is contradicted, however, thapinion can be properly rejected for “specific and legitimate
reasons that are supported by substbeti@ence in the record.” Leste81 F.3d at 830. Here,
Dr. Brown’s opinions regarding plaiff's severe limitation in the ability to tolerate the pressu
of a normal work setting were contradicted by tvn later opinion thaplaintiff had no more
than moderate limitations in any area of work related functioning. AR 509-10. Dr. Brown’
opinions were also contradicteg the opinion of state agency examining psychologist Michd
L. Brown, Ph.D, who opined plaiffthad largely no significant amoderate limitations in work
related functioning. AR 434-37. And, as the ALJ nateDr. Brown'’s opinions were also
contradicted by treatment notiesm plaintiff's treating and eamining medical sources that
documented the absence of anxiety symptomsigwisits or examinations. AR 27-28 (citing
AR 360-84, 416-30, 467, 495 as notable for the absence of anxiety symptoms). The ALJ
provided specific and legitimate reasons, supporteslbgtantial evidence in the record to rej
Dr. Brown’s opinion.

Citing Ryan v. Commissioner ofdfSocial Security Administratio®28 F.3d 1194,

1199-2000 (9th Cir. 2008)(citing Elund v. Massan283 F.3d 1152, 1159 (9th Cir. 2001)),

plaintiff argues that the ALJ ipermissibly substituted her own credibility assessment for Dr
Brown'’s professional opinion. Dkt. No. 15, pp. 8-9. _In RytAe court found that the ALJ did
“not provide clear and convincing reasons fgectng an examining gychologist’s] opinion by

guestioning the credibility of the patient’s compta where the doctor [did] not discredit thosq

3 Dr. Michael L. Brown also opined that plaintiff had a neathimitation in the ability tinteract appropriately with
the general public. AR 435. The ALJ accommodatedithitation in the RFC by fiding that plaintiff should
work away from the public. AR 25.
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complaints and support[ed] his ultimate opinwith his own observations.” 528 F.3d at 1199
2000.

The Ninth Circuit’s finding in Ryar628 F.3d 1194, however, is both legally and
factually distinguishable from éhcase at bar. First, as diseed previously, the ALJ needed
only to provide specific ani@gitimate reasons supported lpstantial evidence to properly
reject the opinions of Dr. Brown. Skester 81 F.3d at 830. Moreover, in Rydhe examining
psychologist made several clinical obsemwasi regarding the claiméis mental health
symptoms. 528 F.3d at 1199-2000. In contf@astBrown made no clinical observations
regarding plaintiff's anxietgluring her examinations. S&&259 (reporting plaintiff's mood as
dysphoric not anxious), 542 (documenting “...amxiety evident today;, 543 (reporting that
plaintiff's mental health treatment appears tonmeking well “as theravere no signs of anxiety
or depression today;” and thithere “were no obvious signs abaety or depression manifesteq
during [psychological evaluation]’467 (noting that none of pldiff's reported symptoms wergq
observed during the examination), 508 (noting titate of plaintiff's reported symptoms were
observed during the examination).

Although Dr. Brown did not direbst discredit plaintiff's repats, Dr. Brown’s ultimate
opinion that plaintiff had a sekelimitation in tolerating the pressures and expectations of a
normal work setting was not supported by Drown’s clinical observations. Rather, Dr.
Brown'’s opinion was based on plaintiff's own report. 8&469 (reporting in 2010 that
plaintiff could not tolerate the pressures axg@ectations in a normal work setting because
“[plaintiff] said he has no tolerance for frudimm.”). Here, the record suggests that Dr. Brow
relied more heavily on plaintiff's description bbw he performs under pressure than her owr

clinical observations in forming her opinion.. I&s such, the ALJ provided specific and

ORDER - 10
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legitimate reasons, supported ypstantial evidence to rejeitie opinion of Dr. Brown that

plaintiff could not tolerate presswén a normal work setting. Lest&1 F.3d at 830.

1. The ALJ’s Assessment of Plaintiff's Credibility

Plaintiff also argues that the ALJ erredfhiling to provide clear and convincing reaso
to find his testimony not fully credible. RKNo. 15, pp 11-16. The ALJ found plaintiff's
reports not credible because they were incomgistéh other evidence in the record, including
plaintiff's reports to his medal providers. AR 26-27.

Questions of credibility are solely within the control of the ALJ. Semple 694 F.2d at
642. The Court should not “second-guesss tnedibility detemination. _Allen 749 F.2d at
580. In addition, the Court may not reverse aibity determination wiere that determination
is based on contradictory or ambiguous evidenceidse#579. To reject a claimant’'s
subjective complaints, the ALJ must provide “specific, cogent reasons for the disbelief.; L4
81 F.3d at 834 (citation omitted). The ALJ “midgntify what testimony is not credible and

what evidence undermines the claimant’s complaints,’skkalsoDodrill v. Shalala12 F.3d

915, 918 (9th Cir. 1993). Unless affirmative evidence shows the claimant is malingering, 1
ALJ’s reasons for rejecting the claimant’stinony must be “cleaand convincing.” Lestei81
F.2d at 834.

Here, the ALJ provided clear and convimgireasons, supported by substantial eviden
to reject plaintiff's complaints by noting multiple inconsistencies in plaintiff's reports regard
his ability to socialize with diers and regarding his migraiheadaches. AR 26-27. In doing
so, the ALJ summarized the relevant evidenaesgecifically identified the evidence that

undermined plaintiff's testimony. AR 26-27; see LesBdrF.3d at 834. In determining a
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claimant’s credibility, the ALdnay consider “ordinary technigsi®f credibility evaluation,”

such as reputation for lying, prior inconsrgtetatements concerning symptoms, and other

testimony that “appears less than candid.” Smolen v. Cléidt.3d 1273, 1284 (9th Cir. 1996)).

Plaintiff's statements regarding the frequg of his headaches varied throughout the
record. For example, at thednmg, plaintiff testified thahis migraines started around age
seven, that he had them three to four timegek by junior high and #t after high school he
started having them daily/constantly with only dipntaree to four hour reprieves. AR 26, 49-5
Whereas, plaintiff reported toneurologist that hexperienced daily headaches since age 1
lasting up to seven hours each day. AR 22 @i582-39). Elsewherg]aintiff reported
experiencing four migraines per month that usuakyed all day. AR 2€citing 234). Plaintiff
also reported experiencing headaches six days per week. AR 22 (citing 491). Additionall
the ALJ also pointed out, pldiff's report that he is able tgpend about eight hours per day orj
the computer is inconsistentttv his testimony that he had caast migraines with only short
reprieves._SeAR 26 (citing AR 509).

Plaintiff's testimony regardingis social life reflected siitar inconsistencies. Se&R
26-27. For example, in his application for disabibgnefits plaintiff repded that he did not se
anyone other than his father. AR 26 (citing 265). In contrast, plaintiff reported elsewhere
that he had a girlfriend, (AR 26 (citing AR 264, 3]l vent out with friends (AR 26 (citing AR
331-32, 336)), was beginning potential relatlips with other women (AR 26 (citing 349, 356§
431)) and played a game with friends (AR 26&irigi AR 356)). As the ALJ concluded, these
records indicate that plaintiff wamt as socially isolated as biimed in his application for

benefits. SedR 27.
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Although plaintiff raises multiple errors withe ALJ’s credibility finding, that some of
the reasons for discrediting a claimant’s testi;mshould properly bdiscounted does not rendg
the ALJ’s determination invalid, as long aattdetermination is supported by substantial
evidence, as it is here. Tonapetyd#2 F.3d at 1148. The ALJ provided clear and convinci
reasons, supported by substantiatiemce in the record to rejgaiaintiff’'s reports. For this

reason, the ALJ’s credibilitfinding is affirmed.

CONCLUSION

Based on the foregoing discussion, the Cbareby finds the ALJ properly concluded

plaintiff was not disabled. Accordingly, defendant’s decisiotetioy benefits is AFFIRMED.

DATED this 7th day of May, 2014.

/14“ A el

Karen L. Strombom
UnitedStatedMagistrateJudge
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