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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

HARTFORD CASUALTY
INSURANCE, an Indiana insurance
corporation,

Plaintiff,
V.
CHRISTINE MARK; KATHLEEN
MARK; BRENDA LEUNG; and SUSAN
LEUNG,

Defendant.

This matter comes before the Court orfddelants’ Motion for Summary Judgment re:

CASE NO. 13-5433 RJB

ORDER ON CROSS MOTIONS FOR

PARTIAL SUMMARY JUDGMENT

Plaintiff's First Cause of Aatin for Declaratory Judgment (DKt6) and Hartford Casualty

Insurance Company’s (“Hartford”) Motion for PiattSummary Judgment (Dkt. 22). The Co(

has considered the pleadings filed in suppo#graf in opposition to the motions and the file

herein.
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This insurance coverage dispute case adasesresult of damage to 936 Pacific Avent
Tacoma, Washington from a sewer back up. Pfaidartford contends it the premises were
vacant at the time of the loss and that the p@igacancy clause’s water damage exclusion
applies. The Defendants argue that the vacprmyision does not apply. They maintain that
because the property at issue is an officeesnit larger building, the vacancy provision’s
definition of “building” does noinclude their property, and soetlexclusion does not apply. F
the reasons set forth below, the vacancy provisiauld be held to apply. Hartford’s motion
should be granted as to application of the vagamovision and denied without prejudice as t
application of the water damage exclusi@efendants’ motion should be denied.

l. BACKGROUND FACTS AND PROCEDURAL HISTORY

A. RELEVANT FACTS

Defendants are family members who, gmenership, own an office located at 936

O

Pacific Avenue, Tacoma, Washington (“premise®kt. 18, at 1. The premises is 7,429 squjre

feet and is on the first floor. Dkt. 23, at 8. On either side of the premises are separately
units, each with their own tax parcel numbBkt. 23, at 5-12. The Pierce County Assessor
Treasurer tax parcel number for the premise€2009040026, and its legal description, in part
“excludes therefrom all secondjrh fourth, fifth, sixth & s@enth decks of the building

constructed thereon.” Dkt. 23, at 5. To thit & the premises is a 6,000 square foot unit

commonly known as 928 Pacific Avenuex fsrcel number 2009040023, owned by ISA LLQ.

Dkt. 23, at 14-21. To the right is an 8,4@Ware foot unit commonly known as 942 Pacific
Avenue, tax parcel number 2009040027, owned by ttyeo€Tacoma. Dkt. 23, at 22-27. Thq

premises and these units share common wallsto@of these units ia 158,350 square foot

bwned
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parking structure owned by the City of Tacométh an address of 919 Commerce Street,
Tacoma, Washington, tax parcelmber 2009040022. Dkt. 23, at 29.

In December of 2008, Defendants appliedda@ommercial lessor’s risk property
insurance policy with Hartford. Dkt. 23,3t. Hartford issued Spectrum Policy No. 52 SBA|
1342323, (“policy”) providing commercial propertpélessor’s risk liability coverage for the
premises. Dkt. 23, at 36. The policy renewed annuédly.

On January 23, 2012, sewage backed up into the premises and caused damage. I
1. Defendants were notified that day by one ofot@ipants of an adjacent unit. Dkt. 26, at
The premises had been vacant for several months at the time of the dégnage.

Defendants notified Hartford of the loss. Dk7-6. Hartford initially denied their clain

on February 23, 2012d. After correspondence with Defemds’ lawyers, Hartford again

denied their claim on August 29, 2013, relyingtlo@ policy’s vacancy clause’s water damage

exclusion. Dkt. 17-9.

B. PROCEDURAL HISTORY

On February 14, 2013 Defendants filed a notiasyant to RCW 48.30.015(8) of their intg

to sue Hartford for bad faith. Dkt. 8.

On June 5, 2013, Hartford filed this case, segkieclaratory relief tht it has no duty to
provide coverage for any property damage to thigling. Dkt. 1. In thealternative, it seeks a
declaration “as to the exact amouluie, if any, to the [Defendants] for any coverage under tl
policy.” Id.

Defendants filed an answer and assert couaiers under Washington lafer: 1) bad faith,
2) Consumer Protection Act violations, 3) rigghce, and 4) breach of contract. Dkt. 8.

C. PENDING MOTIONS

Dkt. 26, at
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Defendants filed a motion for partial summarggment, seeking an order dismissing
Hartford’s first claim for relief and declaring thidartford has a duty to provide coverage for

property damage. Dkt. 16. In support adithmotion, Defendants gue that the policy’s

vacancy provision does not apply to them andetioee Hartford must provide coverage. Dkt$

16, 24 and 29
Hartford also has pending a motion for parsiainmary judgment, seeking a declaration t
the vacancy provision applies. Dkt. 22. Hand argues that the vacancy provision preclude

coverage for the sewer back up damage, and gfokthhas no duty to provide coverage for t
loss. Dkts. 22, 28, and 32.

Il DISCUSSION

A. SUMMARY JUDGMENT STANDARD

Summary judgment is proper onfythe pleadings, the discovery and disclosure mate
on file, and any affidavits showdhthere is no genuine issue astry material fact and that th
movant is entitled to judgmenst a matter of law. Fed.Rv@P. 56(c). The moving party is
entitled to judgment as a matter of law wlilea nonmoving party fails to make a sufficient
showing on an essential element of a clairthe case on which the nonmoving party has the
burden of proof.Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1985). There is no genuine is
of fact for trial where the record, taken as a whoteild not lead a ration#iier of fact to find
for the non moving partyMatsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 5864
(1986)(nonmoving party must pesg specific, significant probatvevidence, not simply “som
metaphysical doubt.”)See also Fed.R.Civ.P. 56(e). Convergeh genuine dispute over a
material fact exists if there is sufficieewidence supporting the claimed factual dispute,

requiring a judge or jury to resoltiee differing versions of the trutbAnderson v. Liberty

the
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Lobby, Inc., 477 .S. 242, 253 (1986);W. Elec. Service Inc. v. Pacific Electrical Contractors

Association, 809 F.2d 626, 630 {oCir. 1987).

The determination of the existence of a matdect is often a close question. The court

must consider the substantive evidentiary butdahthe nonmoving partyiust meet at trial —

e.g., a preponderance of the @rnde in most civil caseAnderson, 477 U.S. at 254, T.\\Elect.

-

Servicelnc., 809 F.2d at 630. The court must resolve fasyual issues of controversy in favo
of the nonmoving party only whenelHacts specifically attestday that party contradict facts

specifically attested by the moving party. Themoving party may not merely state that it wi

discredit the moving party’s evidence at trial, in the hopes thd¢reee can be developed at trjal

to support the claimT.W. Elect. Service Inc., 809 F.2d at 630 (relying ofnderson, supra).
Conclusory, non specific statements in affida&its not sufficient, and “missing facts” will not
be “presumed.”Lujan v. National Wildlife Federation, 497 U.S. 871, 888-89 (1990).

B. WASHINGTON CONTRACT LAW

Under the rule oErie RR. Co. v. Tompkins, 304 U.S. 64 (1938), “federal courts sitting in
diversity jurisdiction apply state substeve law and federal procedural laviGasperini v.
Center for Humanities, Inc., 518 U.S. 415, 427 (1996). “In Wasgton, insurance policies are
construed as contractsWeyerhaeuser Co. v. Commercial Union Ins. Co., 142 Wash.2d 654,
665 (2000) ifternal citation omitted). The terms of an insuraea contract are examined to
determine whether under the plain mearohthe contract tbre is coverageKitsap County v.
Allstate Ins. Co., 136 Wash.2d 567, 576 (1998). “Insuracoatracts are construed in
accordance with the meaning understood byiythieal purchaser of the insurancesrague v.

Safeco Ins. Co. of America, 174 Wash.2d 524 (2012).

ORDER ON CROSS MOTIONS FOR PARTIAL
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As the Washington Supreme Court has notedrts@sked to enforce a contract may be
called upon to either constructiaterpret a comact’s termsBerg v. Hudesman, 115 Wn.2d
657, 663 (1990). Contract constructirequires the court to deteine the legal consequences
that flow from a contract’'s termgd. Contract interpretation requires the court to determing
meaning of a contract terméathe parties’ intentiondd. at 663. When interpreting a contract
the contract’s ambiguous language is constiagainst the party o drafted it or whose
attorney prepared iSee Guy Sickney, Inc. v. Underwood, 67 Wn.2d 824,827 (1966).

This opinion will now examine the policy langgegand determine if the vacancy provisiof
applies.

C. POLICY LANGUAGE AND APPLICAT ION OF VACANCY PROVISION

The relevant policy language provides:

A. COVERAGE

We will pay for direct physical lossf or physical damage to Covered
Property at the premises described m Ereclarations (also called “scheduled
premises” in this policy) caused by msulting from a covered cause of loss.

1. Covered Property

Covered Property as used in this policy, means the following types of property for
which a Limit of Insurance ishown in the Declarations:

a. Buildings, meaning only buildings andrsttures described in the
Declarations . . . .

Dkt. 23, at 49. The policy Declaratis describe the insured property as:

Locations(s), Building(s), Business of nameslired and Schedule of Coverage for Prem
as designated by number below.

Location: 001 Building: 001
936 Pacific Avenue, Tacoma, WA 98402

Description of Business

ORDER ON CROSS MOTIONS FOR PARTIAL
SUMMARY JUDGMENT- 6
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BUILDING OWNER — LESSORS RISKONLY — OFFICE OCCUPANCY

Deductible: $ 500 per occurrence

BUILDING AND BUSINESS PERSONAL PROPERTY LIMITS OF INSURANCE

BUILDING

Replacement Cost: $1,011,800.
Dkt. 23, at 38.émphasisin original). In the policy’s Sectio® “Property Loss Conditions,”
there is the following vacay provision. Dkt. 23.

D. PROPERTY LOSS CONDITIONS . ..

8. Vacancy
a. Description of Terms

(1) As used in this Vacancy Conditionetterm building and the term vacant h
the meanings set forth in Rgraphs (a) and (b) below:

(a) When this policy is issued to a tenaamd with respect to that tenant
interest in Covered prepty, building means the uror suite rented o
leased to the tenant. Such builglis vacant when it does not conta
enough personal property to conduct customary operations.

(b) When this policy is issued to the owner or general lessee of a bui
building means the entire building. Such building is vacant unles
least 31% of its total square footage is:

® Rented to a lessee or sulsdee and used by the lesse

ave

ding,
5 at

e

or sub-lessee to conduct its customary operations; and/or

(i) Used by the building owner to conduct customary
operations

(2) Buildings under construction om@vation are not considered vacant.
b. Vacancy Provisions
If the building where physical loss or physical damage occurs has been vac

more than 60 consecutive days befihra physical loss or physical damage
occurs:

ant for

ORDER ON CROSS MOTIONS FOR PARTIAL
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(1) We will not pay for any physical loss or physical damage caused
any of the following even if they are Covered Causes of Loss:

(d) Water Damage . . . .
Dkt. 23, at 70-71.

As a starting point, exclusionary clauses saslhe vacancy provision above are strictly
construed against the drafte®prague v. Safeco Ins. Co. of America, 174 Wash.2d 524 (2012).
Defendants argue that the vacancy restnictian only apply in two circumstances and

neither apply to them. Dkt. 24. They ardhbat first it applies undeParagraph (a) of the
vacancy provision when the policy is issued to a tenlhtlt is undisputed that Defendants
here were not tenants, so Defendants are cofrRaragraph (a) of the vacancy provision doe
not apply.

Defendants argue that the vacancy provision seg@pplies when the policy is issued to
owner of a building as stated Raragraph (b). Defendants pioout that under Paragraph (b)
“building means the entireuilding.” Dkt. 24. They argue that they do not own the “entire”
building in which their office suite is located asal this provision does not apply to them. DK
24. They note that there are units on either side of the preamdesparking garage over Id.
Defendants argue that as owners of only a podica building, they do not fit Paragraph (b)’s
definition of “building” as “entire building” ad so the vacancy provision does not apply. DK
24.

Defendants offer a strained reading of the padind the vacancy provision’s use of the w
“building.” Contrary to Defendants’ urging,dlvacancy provision’s discussion of the term
“building” in Paragraph (b) as meaning the tiembuilding” still doesnot define the term
“building.” In Washington, if a contractefines a term, that definition applie8ustl. Unlimited

Inc. v. Hartford Cas. Ins. Co., 147 Wn. App. 758, 766 (2008). Undefined terms in a contrac

S
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given their “plain, ordinary, and popular’ meaningitsap County v. Allstate Ins. Co., 136
Wash.2d 567, 576 (1998). Such meaning magdoertained by referring to standard
dictionaries.ld. Webster’s Third International Dictionadgfines the term “building” to mean
“a constructed edifice designed to stand narrkess permanently, covering a space of land,
usually covered by a roof and more or less completely enclosed by walls. . . .” Webster’'s
New International Dictionary, 29@inabridged 2002). Under this definition, in isolation, the
terms “entire building” could mean only the imed premises or the complete structure,
including the units on either sidé the insured premises ancetparking garage. However, in
construing the term “building” in the vacancy pisoan, the court must also be mindful that “t
entire contract must be construed togetheassto give force and effect to each clauggoéing
Co. v. Aetna Cas. and Sur. Co., 113 Wash.2d 869, 876 (1990).

This common understanding of the term “builgiimust then be read into the policy as a
whole, “so as to give force and effect to each clauBeging, at 876. Hartford properly points
out that Defendants contention that the term “bgtimust be construed to include structure
on either side of, and above them, ignores albther uses of the word “building” in the policy
as a whole and would render those usé®uwitding” without force. Dkt. 28 In the policy
Declarations, “Building 001" ishe premises located at 936 Pacific Avenue in Tacoma; the
nature of the business is “building owner,” dindits of liability are set for the “Building.”ld.
When read in conjunction with other portiongioé policy, the only reamable construction of
the phrase “entire building” in the vacancy psban’s Paragraph (b) refers to the insured
premises, and is not ambiguous. Defendantgiment that Hartfordould have included a
definition that would have applied to them, butited to do so (Dkt. 24) is equally unavailing

The “Property Loss Condition” regarding vacancyleg® To the extent that Hartford moves

Third
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summary judgment that the vacgrprovision applies (Dkt. 22)he motion should be granted.

To the extent that Defendants move for sumnagsynissal of Hartford’s claim that the vacangy

provision applies here (Dkt. 16).emotion should be denied.
D. VACANCY PROVISION'S WATER DAMAGE EXCLUSION
This opinion will next turn to whether parties motions related to the vacancy provision’
water damage exclusion applies.

The Defendants state that if the vacancy prowiss held to apply, they do not concede th

the provision’s exclusion for watdamage applies to the sewer bapkthat occurred here. DK

24, at 9. They state that, for the purposebede cross motions only, they are not refuting
Hartford’s argument that the water damage exclusion applies.

Hartford, likewise, does not meaningfully adgs whether the vacancy provision’s exclus
for water damage applies to the sewer back wvp. h€o the extent that Hartford moves for
summary judgment that the damage from the s&aek up is included in the water exclusion
the motion should be denied withqarejudice. Hartford has nolhewn that it is entitled to a
judgment as a matter of law on this question.

1. ORDER
Therefore, it is hereb@ RDERED that:
e Defendants’ Motion for Sumary Judgment re: Plaiffitis First Cause of Action
for Declaratory Judgment (Dkt. 16§ DENIED; and
e Hartford Casualty Insurance Companiistion for Partial Summary Judgment
(Dkt. 22)IS:

0 GRANTED as to the application @he vacancy provision; and

[72)

[at
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o DENIED WITHOUT PREJUDICE as to whether the vacancy
provision’s water damagexclusion applies.
The Clerk is directed to send uncertified cométhis Order to all counsel of record ar
to any party appearing pro sesaid party’s last known address.

Dated this 28 day of January, 2014.

ol e

ROBERTJ.BRYAN
United States District Judge
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