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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

CATHERINE BELLANCA,
Case No. 3:13-cv-05453-KLS

Plaintiff,
V. ORDER REVERSING AND
REMANDING DEFENDANT'S
CAROLYN W. COLVIN, Acting DECISION TO DENY BENEFITS

Commissioner of Smal Security,

Defendant.

Plaintiff has brought this mattéor judicial review ofdefendant’s denial of her
application for disability insurece benefits. Pursuant to 283.C. § 636(c), Federal Rule of
Civil Procedure 73 and Local Rule MJR 13, theiparhave consented to have this matter hes

by the undersigned Magistrate Judge. Aftereeimg the parties’ briefs and the remaining

record, the Court hereby finds that for the reass®t forth below, defendant’s decision to deny

benefits should be reversed and this matteukl be remanded for reevaluation of the opinior
of consultative examiner Tasmyn Bowes, Psy.Bd plaintiff's mental health therapist Jeanng
LeBlanc, LMHC.

FACTUAL AND PROCEDURAL HISTORY

On June 20, 2011, plaintiff protectively filed an application for Title Il disability
insurance benefits, alleging diskty as of July 15, 2010, due to multiple physical and menta
impairments including bipolar affective drsier and knee, foot and back pain. See

Administrative Record (“AR”) 193-94, 228-37. Plaintiff’'s application for benefits was denig
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upon initial administrative revieand on reconsideration. SA& 132-38, 141-46. A hearing
was held before an administrative law jud@&LJ”) on October 31, 2012, at which plaintiff,
represented by counsel, appeaaad testified, as did Steve Duchesne, a vocational expert.
AR 44-95.

On November 21, 2012, the ALJ issued a decisiamhich plaintiff was determined to
be not disabled. Se&R 18-43. Plaintiff's request for resiv of the ALJ’s decision was denied
by the Appeals Council on April 26, 2013, making _J’s decision defendd's final decision.
SeeAR 1-6; seals020 C.F.R. § 404.981, § 416.1481.

On June 16, 2013, plaintiff filed a complainttims Court seeking judial review of the
ALJ’s decision. Se®kt. No. 3. The administrativecord was filed with the Court on
September 11, 2013. SB&t. No. 10. The parties have colefed their briefing, and thus this
matter is now ripe for judicial re@w and a decision by the Court.

Plaintiff argues the ALJ’s decision should be reversed and remanded to defendant
reconsideration of the entire redpbecause the ALJ erred: (fh)evaluating the medical opiniot
evidence in the record; (2) discounting plaintiff’'s credibility (3) in evaluating the opinion
evidence of other medical sources in the recand; (4) in finding plaintiff to be capable of
performing other jobs existing significant numbers in the tianal economy. The undersigne

agrees that the ALJ erred in determining plaintifbe not disabled, but, for the reasons set fg

bee

for

—

[oN

rth

below, finds that while defendant’s decision dhddae reversed, this matter should be remanded

for further administrative proceedings.
DISCUSSION
The determination of the Commissioner ot Security (théCommissioner”) that a

claimant is not disabled must be upheld by tberg if the “proper legal standards” have beer

ORDER -2




© 00 N o g A~ w N P

N NN NN NN P P P P P PP P PR
o 0 A W N P O © ® N o o » W N P O

applied by the Commissioner, athe “substantial evidence inghiecord as a whole supports”

that determination. Hoffman v. Hecklé85 F.2d 1423, 1425 (9th Cir. 1986); s¢soBatson v.

Commissioner of Social Security Admii359 F.3d 1190, 1193 (9th Cir. 2004); Carr v. Sulljva

772 F.Supp. 522, 525 (E.D. Wash. 1991) (“A detisupported by substantial evidence will,
nevertheless, be set aside if the proper legatiatds were not applied in weighing the eviden

and making the decision.”)i{mg Brawner v. Secretary ¢dlealth and Human Service®39 F.2d

432, 433 (9th Cir. 1987)).
Substantial evidence is “such relevantewnce as a reasonable mind might accept as

adequate to support a corsllon.” Richardson v. Perale402 U.S. 389, 401 (1971) (citation

omitted); sealsoBatson 359 F.3d at 1193 (“[T]he Commissioner’s findings are upheld if
supported by inferences reasonably drawn fronrgherd.”). “The substantial evidence test
requires that the reviewing court determiméiether the Commissioner’s decision is “support
by more than a scintilla of elence, although less than @ponderance of the evidence is

required.” Sorenson v. Weinbergéi4 F.2d 1112, 1119 n.10 (9th Cir. 1975). “If the evideng

admits of more than one rational interpretafi the Commissioner’s decision must be upheld

Allen v. Heckler 749 F.2d 577, 579 (9th Cir. 1984) (“\afte there is conflicting evidence

sufficient to support either outcome, we mairm the decision actually made.”) (quoting

Rhinehart v. Finch438 F.2d 920, 921 (9th Cir. 1971)).

! As the Ninth Circuit has further explained:

... Itis immaterial that the evidence in aeavould permit a different conclusion than that
which the [Commissioner] reached. If the [Commissioner]'s findings are supported by
substantial evidence, the cousi® required to accept thertt.is the function of the
[Commissioner], and not the court’s to resolveftiots in the evidence. While the court may
not try the case de novo, neither may it abdicate its traditional function of review. It must
scrutinize the record as a whole to deteemirhether the [Commissioner]'s conclusions are
rational. If they are . . . they must be upheld.

Sorenson514 F.2dat 1119 n.10.
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l. The ALJ's Evaluation of #h Medical Evidence in the Record

Plaintiff argues the ALJ erred by improperlye@ing the medical apion of consultative
psychologist Tasmyn Bowes, Psy.D. DWb. 12, pp. 11-15; AR 33-34, 761-71. Dr. Bowes
evaluated plaintiff at the request of the So&eaturity Administration ggoximately six months
prior to the ALJ hearing. AR 761-71. The Atejected Dr. Bowes’ opinion that, in a work
setting, plaintiff's performance anxiety woulkely cause plaintiff to become overwhelmed,
distracted and anxious by demands or expectations that she function efficiently and with

sufficient speed. AR. 33-34, 770. Dr. Bowes furtheneg that plaintiff, with continued mentg

health treatment, could likely return to a Istwess job within 6 to 24 months. AR. 33-34, 770Q.

Dr. Bowes’ opinion is significant because theJAdid not include limitations in the residual

functional capacity determination (“RFC”) regangl plaintiff's ability to sustain competitive

work in a setting where employees are expectgeetiorm efficiently and with sufficient speed.

AR 26. Although the RFC limited plaintiff to lostress work, the ALJ defined low stress wor|
as “only occasional superficialteraction with the geeral public and co-workers.” AR 26, 90.
The ALJ’s definition of low stress work did nimiclude any limitations regarding employer

demands or expectations of an emplgg pace or perseverance. AR 26.

Substantial evidence does sofpport the ALJ’s rejection @r. Bowes’ opinion. The
ALJ offered two reasons to egjt the opinion of Dr. Bowes: \Dr. Bowes did not adequately
consider whether plairitiwould be able to meet the demands and expectations of a job lesg
demanding than nursing, and (2) Dr. Bowes wasanaicational expert and “did not have the
opportunity to consider low stress work [plaffjtcould perform within[plaintiff's] residual

functional capacity.” Ar. 34. Neither of theeseasons are a speciéind legitimate reason
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supported by substantial evidence necessarydotrthe testimony of an examining doctor.

Lester v. Chater81 F.3d 821, 830-31 (9th Cir. 48) (citing Andrews v. Shalal®3 F.3d 1035,

1043 (9th Cir. 1995); Murray v. Hecklef22 F.2d 499, 502 (9th Cir. 1983)).

The ALJ must provide “clear and convincingtasons for rejectg the uncontradicted

opinion of either a treating or amining physician. Lester v. Chat&d F.3d 821, 830 (9th Cir.

1996). Even when a treating or examining physisi@pinion is contradietd, that opinion “can
only be rejected for specific and legitimagasons that are supporteddmpstantial evidence in
the record.” Idat 830-31. The ALJ can accomplish this by “setting out a detailed and thorg
summary of the facts and conflieg clinical evidence, stating his interpretation thereof, and

making findings.” Reddick v. Chatet57 F.3d 715, 725 (9th Cir. 1998) (citing Magallanes v.

Bowen 881 F.2d 747, 751 (9th Cir. 1989)).

The first reason offered by the ALJ, that Bowes did not conset whether plaintiff
would be able to perform a job less demandivamn nursing, is contradicted by Dr. Bowes
prognosis that plaintiff wuld not be able to return to evinv stress work without additional
mental health treatment:

[Plaintiff] has a long history of being altie return to work given time and

support. Itis likely that with contindemental health treatment [plaintiff] will

experience an increase in functioning capaaitgt be able to return to a low stress

job within the next 6 month-2 years (as per her history).

AR 770 (emphasis added). As such, the first rationale offered by the ALJ for rejecting Dr.
Bowes’ opinion is not supportdyy substantial evidence.
The second reason offered by the ALJ, thatHonves is not a vocational expert, is not

legitimate reason for rejecting the medical a@mof an acceptable medical source. Although

Defendant does not specifically concede thisrethe Commissioner’s failure to defend this
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rationale is notableDr. Bowes acted within her purvieas medical consultant when she
offered an opinion regarding the limitations arising from plaintiff's performance anxiety.
These errors are sificant as neither the RFC nany of the hypothetical questions
posed to the VE included limitations regarding #bility to perform competitive work in a
setting where employees are expected to funefbciently and with sufficient speed. AR 26,
86-95. As such, it is not posstio discern from the testimogyven by the VE whether these
additional limitations are accommoddtby plaintiff's past work oany of the other jobs relied

on by the ALJ at step five of the sequential evaluation. Epalerey v. Bowen849 F.2d 418,

422-23 (9th Cir. 1988) (finding a vocational expetéstimony must be relie in light of the

medical evidence to qualify as substantial evidende)r this reason, the ALJ’s finding at stef

five is also not supported by substantial evidence. EmBAY/F.2d at 422-23. The ALJ did npt

offer specific and legitimate reasons supportedubstantial evidence teject the opinion of
Dr. Bowes.

. The ALJ’s Evaluation of the Opinion Evidence of Other Medical Sources in the Rec

Plaintiff also argues the ALJ erred in rdjag the opinion evidencef Jeanne LeBlanc,
LMHC, a licensed mental health therapist wheated plaintiff for over 20 years. Dkt. No. 12,
pp. 20-22. Specifically, Ms. LeBlanc wrote two éH, the first in 2011 and the second in 201
that the Commissioner failed to consider anigive AR 632-36, 905-09. Ms. LeBlanc opines
these letters that plaintiff “ignable to tolerate low level sg®without becoming overwhelmed
and exhausted.” AR 635, 906. Ms. LeBlanc balsisdimitation on plaitiff's presentation of
symptoms related to post traumatic stress disadérmlaintiff's report that she is unable to
tolerate any pressure to perform an activitg iconsistent manner froame hour to the next.

AR 635, 906.
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Pursuant to the relevant federal regulatjonsddition to “acceptable medical sources

there are “other sources,” such as nurse practitioners, therapists and chiropractors, who are

considered other medical sources. 3@€.F.R. § 404.1513 (d); seklsoTurner v. Comm'r of

the Soc. Sec. Admin613 F.3d 1217, 1223-24 (9th Cir. 2016iting 20 C.F.R. § 404.1513(a),

(d)); Social Security Ruling “SSR” 06-3p, 200@. 2329939 at *2. Evidence from “other
medical” sources, can demonstrate “the sevefitye individual’'s impairment(s) and how it
affects the individual’s ality to function.” SeeSSR 06-3p, 2006 WL 2329939 at *2.

The Social Security Administration has reczga that with “the growth of managed
health care in recent years and the emphasteotaining medical costs, medical sources wh
are not ‘acceptable medical sources,” . . vehacreasingly assumedgreater percentage of
the treatment and evaluation functions poasly handled primarily by physicians and
psychologists.” Idat *3. Therefore, opinions fromtwr medical sources are important and
should be evaluated on key issues such painment severity and functional effects.” Id

Relevant factors when determining the weighbe given to an other medical source
include:

How long the source has known and hoegfrently the source has seen the

individual; How consistent the opinias with other evidence; The degree to

which the source present relevant evigeto support an opinion; How well the

source explains the opinion; Whether fot] the source has a specialty or area of

expertise related to the individuals’ impaents(s), and Any other factors that

tend to support or refute the opinion.

SSR 06-3p, 2006 WL 2329939 *4-5. In addition, thet f‘that a medical opinion is from an
‘acceptable medical source’ is a factor that matifjugiving that opinion greater weight than a
opinion from a medical source wignot an ‘acceptable medicaurce’ because . . .

‘acceptable medical sources’ ‘are the numslified health care professionals.” &t *5.

However, “depending on the particular faicts case, and after applying the factors for
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weighing opinion evidence, an opinion from a na¢dource who is not an ‘acceptable medics
source’ may outweigh the opinion of an ‘actadye medical source,’ including the medical
opinion of a treating source.” ldt *5.

An ALJ may disregard opinioavidence providely other sources, “if the ALJ ‘gives
reasons germane to each witness for doing_so.” Tusd&rF.3d at 1224 (quoting Lewis v.

Apfel, 236 F.3d 503, 511 (9th Cir. 2001)); s#soVan Nguyen v. Chated 00 F.3d 1462, 1467

(9th Cir. 1996). This is because in determinivigether or not “a claimant is disabled, an ALJ

must consider lay witness testny concerning a claimant's ability work.” Stout v. Comm’r

of the Soc. Sec. Admin454 F.3d 1050, 1053 (9th Cir. 2006) (citing Dodrill v. ShalafF.3d

915, 919 (9th Cir. 1993); 20 C.F.R. §8 404.1513(ddfH (e), 416.913(d)(4) and (e)). In
rejecting lay testimony, the ALJ need not cite #ipecific record ashg as “arguably germane
reasons” for dismissing the testimony are noteen though the ALJ does “not clearly link his
determination to those reasonarid substantial evidence suppdhe ALJ’'s decision. Lewis v.
Apfel, 236 F.3 at 512. The ALJ also may “draw inferes logically flomng from the evidence.
Sample 694 F.2d at 642.

The Commissioner concedes that the ALJ hite properly reject Ms. LeBlanc’s opinio

but, citing_ Molina v. Astrue674 F.3d 1104, 1118-19 (9th Cir. 2012), argues this error was

harmless because Ms. LeBlanc’s opinion was contradicted by the opinion of state agency

reviewing psychologist John RRobinson, Ph.D., which the ALJ properly credited. Dkt. No.

pp 9-10; AR 97-109. The undersignedatirees. Dr. Robinson’s opini is silent on the specifi¢

limitations addressed by Ms. LeBlanc, namely,rnilfis ability to tolerate low level stress

without becoming overwhelmed @exhausted and the impact performance expectations wq
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have on plaintiff's ability tgpersist in a work setting.

Although Dr. Robinson reviewed the evidenceexford in 2011, he did not review the
2012 evaluation completed by Dr. Bowes, who, k& LeBlanc, linked plaintiff's performancg
anxiety to the trauma plaintiff experiencedilslworking as an army nurse. AR 97-109, 770.
For these reasons, the undersigoaanot conclude that the ALJailure to properly reject Dr.
La Blanc’s opinion was harmless error.

Further, this is not an instance where @ourt “can confidently conclude that no
reasonable ALJ, when fully crediting thettesny [of Ms. LeBlanc], could have reached a
different disability determination.”_Se&tout 454 F.3d at 1056. As discussed above, Ms.
LeBlanc, although not an acceptable medicalts® for purposes of diagnosing a mental
impairment, regularly treated plaintiff for av20 years. How long a source has known and h
frequently the source has seen a claimant areaieldactors in considirg opinions from other
medical sources. SSR 06-3p, 2006 WL 2329939 *44th@guhat the facte identified in 20
CFR 404.1527(d) for evaluating the opinion evidesicacceptable medical sources also appl
to the consideration of opinions from otheusms). If Ms. LeBlanc’s testimony regarding
plaintiff's limitations were fully credited, &asonable ALJ could conclude that plaintiff's
impairments precluded her from perfong even low stress work. S&out 454 F.3d at 1056
(holding that the ALJ's failure to consider laitness testimony about claimant's limitations w
not harmless error where a reasonable Aduldfind that such limitations would preclude

gainful employment). The undersigned therefonedithat reversal isarranted based on the

2 The closest Dr. Robinson comes to addressing the limitations opined by Ms. LeBlanc, is Dr. Robjisimis
that plaintiff may have occasional ddfilty sustaining fast paced worldR 107. Although the ALJ gave
significant weight to the opinion of Dr. Robinson, it is notable that the ALJ did clotlie any limitations regarding
plaintiff's pace or perseverance in the RFC, even those opined by Dr. Robinson. 3@g34R

ORDER -9
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ALJ's failure to provide germane reasoupported by substantial evidence to reject Ms.
LeBlanc’s opinion.

[I. This Matter Should Be Remandéat Further Administrative Proceedings

The Court may remand this case “either fdiional evidence and findings or to awar

benefits.” Smolen80 F.3d at 1292. Generally, when thau@ reverses an ALJ’s decision, “the

proper course, except in rare circumstaniset® remand to the agency for additional

investigation or explari@n.” Benecke v. Barnhar879 F.3d 587, 595 (9th Cir. 2004) (citation

omitted). Thus, it is “the unusual case in whicis itlear from the recorthat the claimant is
unable to perform gainful employment in theiomal economy,” that ‘#mand for an immediate
award of benefits iappropriate.” Id.

Benefits may be awarded where “the redoad been fully developed” and “further

administrative proceedings would serve no useful purpose.” Sn&fldn3d at 1292; Holohan

v. Massanari246 F.3d 1195, 1210 (9th Cir. 2001). Sfeally, benefits should be awarded
where:

(1) the ALJ has failed to provide legabyfficient reasons for rejecting [the
claimant’s] evidence, (2) there are no oarsling issues that must be resolved
before a determination of disability caa made, and (3) it is clear from the
record that the ALJ would be requiredfiiod the claimant diabled were such
evidence credited.

Smolen 80 F.3d 1273 at 1292; McCartey v. Massar288 F.3d 1072, 1076-77 (9th Cir. 2002).

Here, further proceedings are necessary tsesashe opinion evidence of Dr. Bowes and, if
necessary, obtain additional vocational expestimony regarding the impact of the limitations
opined by Dr. Bowes on plaintiff's ability tustain competitive employment. Further

proceedings are also needed to assess the opwience of plaintiff's long time mental healtl

L

\"Z

therapist Ms. LeBlanc. On remand, the ALJ maghnio consider ordering the treatment records
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of Ms. LeBlanc.

CONCLUSION

Based on the foregoing discussion, the Courtlhyefinds the ALJ improperly conclude
plaintiff was not disabled. écordingly, defendant’s decisionREVERSED and this matter is
REMANDED for further administrative proceedingsaccordance with the findings contained
herein.

DATED this 6th day of May, 2014.

@4 A et

Karen L. Strombom
UnitedStatedMagistrateJudge
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