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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

NIKKOLAS WREN KENNETH
LOOKABILL, FRANK WESCOM, JR.,
parent and as persdmapresentative of
the Estate of NIKKOLAS LOOKABILL,
deceased, and GAGE WESCOM,

Plaintiffs,
V.

CITY OF VANCOUVER, Vancouver
Police Officers FRANKLIN N. GOMEZ,
SERGEANT JOHN DARREN
SCHULTZ, GERARDO GUTIERREZ;
and DOES 1-5 inclusive,

Defendants.

This matter comes before the Court on Degmnts Joint Motion for Summary Judgme

Re: 1) Lack of Standing, 2) ADA Claims, andS3pte Law Claims. Dkt. 18. The Court has

CASE NO. 13-5461 RJB

ORDER ON DEFENDANTS JOINT
MOTION FOR SUMMARY
JUDGMENT

reviewed the pleadingddd regarding the motion and the remaining file.

This case arises from a September 7, 20li@gofficer involved shooting that resulted
in the death of military veteran Nikkolas Lodidh who suffered from post traumatic stress

disorder. Dkt. 13. Plaintiffs bring constitutional claims pursuant to 42 U.S.C. § 1983, clai

under the Americans with Disabilities Act (ADA), and claims under state lalwv.
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l. FACTS AND PROCEDURAL HISTORY

A. BACKGROUND FACTS

According to the Amended Complaint) &eptember 7, 2010, Nikkolasokabill, a military
veteran of Operation Iragi Freedom who had been suffering &post-traumatic mental
illness, was walking south along Fruit Valley Road from NW 31st Street in Vancouver,
Washington. Dkt. 13, at 4Mr. Lookabill had a handgurid. He got into an argument, and th
police were calledld., at 5. City of Vancouver policdfecers responded, and Mr. Lookabill
was shot.ld., at 13.

It is undisputed that Mr. Lookabill was nmiarried, had no children, and no one relied up
him for financial support. Plaintiffrank Wescom, Jr. is Mr. Lookabills former stepfather an
Plaintiff Gage Wescom, who was born in 1991Mis Lookabills half-brother. Dkt. 13.

B. PROCEDURAL HISTORY

On April 14, 2013, Frank Wescom, Jr., filed @ai@i for Damages with Clark Countys Risk
Management under RCW 4.96.020. Dkt. 20.

On May 29, 2013, Plaintiffs filed a complaintfederal court regarding this matteMikkolas
Wren Kenneth Lookabill, et al. v. City of VancouwWestern District of Washington case
numberl3-5408 RIBDkt. 1. It was voluntarily dismisslewithout prejudice (Dkt. 8) and a
minute order closing the case was entered (DktN#kolas Wren Kenneth Lookabill, et al. v,
City of VancouvenVestern District of Washington case numb&f5408 RJB.

Plaintiffs refiled the case on June 11, 20MN8kkolas Wren Kenneth Lookabill, et al. v. Cit
of VancouverWestern District oiVashington case numb#8-5408 BHS. The case was
initially assigned to U.S. District Court JudBenjamin Settle, and resigned to this Court on

June 27, 2013.
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On August 12, 2013, Plaintiff Frank Wescom, Jr. filed a Petition for Order Appointing
Personal Representative in Kinghty Superior Court. Dkt. 25. Frank Wescom, Jr. also fi
an Oath of Personal Representative. BRt2. On August 13, 2013, King County Superior
Court granted the petition and Frank Wescomwas appointed as persl representative to

decedent Nikkolas Wren Kenneth Loolhestate. Dkt. 25, at 5-6.

On August 20, 2013, Plaintiffs filed an Amended@aint. Dkt. 13. Defendants filed the

Answers to the Amended Complaint on Septan3)@013 (Dkts. 14 and 15) and filed Amend
Answers to the Amended Complaint on September 12, 2013 (Dkts. 16 and 17).

The Joint Status Report is due on November 5, 2013. Dkt. 23. No discovery has occ
Dkt. 24.

C. PENDING MOTION

In their motion for summary judgment, thefBredants argue that all federal claims

should be dismissed because there is no pers@rakentative to pursue the claims of Nikko
Lookabill and neither Frank Wescom nor Gage Wescan sue in their individual capacities.
Dkts. 18 and 26. The Defendants also arguettiealPlaintiffs fail to state a claim on which
relief can be granted reghng their Americans witisabilities Act claim.Id. The Defendants
argue that the Plaintiffs state law claims should be dismissed because there is no person
representative authorized to pursue them acduse the named plaintiffs were not financially
dependent on Nikkolas Lookabilld. Defendants move for dismissal of the wrongful death
claim pursuant to RCW 4.20.01€Y, . seq the'tight of survivorshig claim RCW 4.20.046; and
‘fespondeat superiof’ against the City of Vanaauarguing that they are not really separate
theories of liability, but identjf either who can recover, oragst whom recovery may be had

if negligence and/or assault are proven. Dkt. D8fendants also arguesatithe state law claim
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should be dismissed because they are barrédebstatute of limitations and because no tort
claim was filed as puired by RCW 4.96.020(4)d.

Plaintiffs respond and argue that the motfor summary judgment should be denied

because Frank Wescom, Jr. was properly appointdtegsersonal representative of the estate of

Mr. Lookabill. Dkt. 24. Plaintiffs argue th&aintiff Gage Wescom and Frank Wescom, Jr.
(personally) can factuallgtate a claim under 42 U.S.C. § 1983 for a‘liberty claim under the
Amendment; and“associatiori under the Firsté&mdment; Plaintiffs move the Court to allow
further amendment of their complaint to ad&irst Amendment claim on behalf of Gage
Wescom and Frank Wescom, Jd. Plaintiffs argue their claim under the ADA should not b
dismissed because they are not alleging a rebé®accommodation theory, but are asserting
fwongful arresttheory.ld. That is, that officers here attetad to arrest Mr. Lookabill'because
they misperceived the effects of thisability as criminal activityld. Plaintiffs argue that thei
state law claims should not be dismissed becahie® Frank Wescom filed his tort claim with
the City of Vancouver, it was amotice of the claims raisdtere and the claim should be
liberally construed to achieve justickl.

Il. DISCUSSION

A. SUMMARY JUDGMENT — STANDARD
Summary judgment is proper ornfithe pleadings, the discovery and disclosure material

file, and any affidavits show that there is no geaussue as to any material fact and that the

movant is entitled to judgmenst a matter of law. Fed. R. Civ. P. 56(c). The moving party i$

entitled to judgment as a matter of law wlilea nonmoving party fails to make a sufficient
showing on an essential element of a clairthe case on which the nonmoving party has the

burden of proof.Celotex Corp. v. Catretd77 U.S. 317, 323 (1985). There is no genuine is
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of fact for trial where the record, taken as a whoteyld not lead a ration#dier of fact to find
for the non moving partyMatsushita Elec. Indus. Co. v. Zenith Radio Co475 U.S. 574, 5864
(1986)(nonmoving party must pesg specific, significant probagvevidence, not simply“‘some
metaphysical doubt)See alsd-ed. R. Civ. P. 56(e). Conversely, a genuine dispute over a
material fact exists if there is sufficieenidence supporting the claimed factual dispute,
requiring a judge or jury to resolviee differing versions of the truttAnderson v. Liberty
Lobby, Inc, 477 .S. 242, 253 (1986);W. Elec. Service Inc. v. Pacific Electrical Contractors
Association809 F.2d 626, 630 {oCir. 1987).

The determination of the existence of a matdect is often a close question. The court
must consider the substantive evidentiary butahthe nonmoving partyiust meet at trial—
e.g., a preponderance of the @rnde in most civil caseAnderson477 U.S. at 254, T.\\Elect.

Service InG.809 F.2d at 630. The court must resolve fagyual issues of controversy in favo

-

of the nonmoving party only whenelHacts specifically attestday that party contradict facts

specifically attested by the moving party. Themaving party may not merely state that it wiill
discredit the moving partys evidea at trial, in the hopes thatidence can be developed at trial
to support the claimT.W. Elect. Service Ind809 F.2d at 630 (relying odnderson, supra

Conclusory, non specific statements in affidavitsrawst sufficient, and‘missing facts'will not b

D

‘oresumed’Lujan v. National Wildlife Federatigrt97 U.S. 871, 888-89 (1990).

B. FRANK WESCOM, JR.’S STANDING TO BRING FEDERAL CLAIMS ON
BEHALF OF THE ESTATE OF MR. LOOKABILL

‘Article 111 of the Constitution confines the juclal power of federalaurts to deciding actual
Cases or‘Controversies! One essential aspethisfrequirement is #t any person invoking the
power of a federal court mustrdenstrate standing to do sbibllingsworth v. Perry570 U.S.

, 133 S. Ct. 2652, 2661 (2013). Generally, Foarttendment rights are personal rights

ORDER ON DEFENDANTS’ JOINT MOTION
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which ... may not be vicariously assertdttireland v. Las Vegas Police Defl9 F.3d 365,

369 (9th Cir. 1998)(ternal citations omitted “In § 1983 actions, however, the survivors of gn

individual killed as a result of an officer's egseve use of force may assert a Fourth Amendiment

claim on that individual's behalf if the relevatate's law authorizes a survival actiddreland

v. Las Vegas Police Dep159 F.3d 365, 369 (9th Cir. 1998it{ng 42 U.S.C. § 1988(a)). The

statés survival law is to be followed unless finisonsistent with the Constitution and the lawg of

the United States’” 42 U.S.C. § 1988(a). Actwly, as the party seelgrto bring a survival
action, Frank Wescom, Jr. bears thurden of demonstrating thatashingtons law authorizes 3
survival action and that he meets Washingtoegsiirements for bringing a survival action.

Moreland,at 369.

1=

In Washington,‘{a]ll causes of action by a personagainst another person or persons shall

survive to the personal repesgatives of the formerwhether such actions arise on contract (
otherwise’ RCW 4.20.046(1). Rered to as the‘generalrsival statute RCW 4.20.046(1),
preserves all causes of action that a decederd tawe brought if he or she had survived?
Otani ex rel. Shigaki v. Broud$51 Wash.2d 750, 755-56 (2004).

To the extent that Defendants move for swaryrdismissal of the case, by asserting that
Frank Wescom, Jr. has no standing to bringcise, the motion should be denied. On Augu
13, 2013, King County Superior Court grantesl petition, and Frank Wescom, Jr. was
appointed as personal representative to decétkkblas Wren Kenneth Lookabills estate. D
25, at 5-6. As personal represeiviaof Mr. Lookabills estate, Frank Wescom, Jr. is“authoriz
in his . . . own name to maintain and prosesuteh actions as pertain to the management an
settlement of the estate, and may institute suibtiect any debts due the estate or to recove

any property, real or personal, or for trespaf any kind or character” RCW 11.48.010. The

br
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Amended Complaint in this case was filedAugust 20, 2013, and Frank Wescom, Jr. is named

a Plaintiff as‘parent and as the personal reptasigd of the estate d¥ir. Lookabill. Dkt. 13.

As of the filing date, fewer than three yehesl passed since the September 7, 2010 shooting, so

the Amended Complaint was filed before theethyear statute of limitations had run.
Defendants state that they‘do not argue thabaerly appointed persahrepresentative is
prevented from seeking redress on behalf c¢state under federal law' but are instead arguir
that there is a‘complete absenceanypersonal representative here” Dkt. 18, at 21, n.6
(emphasis in original The general survival statute thuevides Frank Wescom, Jr., in his
representative capacity, stangito pursue the 8 1983 claims

In their reply, Defendants concede thaartk Wescom, Jr. was appointed as personal
representative, but argue that there is no evidenite record that he is qualified to act as a
personal representative because Plaintiffs failgmbiot to evidence thdg¢tters of administratiof
were issued by the clerk, after Frank Waag Jr. filed an oath, as required under RCW
11.28.170, and a bond, as required under RCW 11.28.185. Dkt. 26. These arguments W
newly raised in the Reply and so the Piffimtvere given an opportunity to respond.

In their Surreply, Plaintiffs point out thatdfk Wescom, Jr. did, in fact, file an Oath as
required under RCW 11.28.170. Dkt. 30-2. The Kiwgnty Superior Court took that Oath if
consideration when signing the Bieh and did not order that a bond &&t. Further, Plaintiffs
properly argue that Defendantspear to be conflating the regaiments under the Washington
probate laws (regarding lettersadministration for example) and the requirements for bring
survival actions. As an aside, although Pl&stiounsel states that she contacted King Cour

and was told that letters of mthistration were issued in probate cases‘Type 4 cases and Fi

19
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Lookabills case was a‘Type 2 case; so no Istt#radministration coulde issued, Defendants
motion to strike those statements as hearsay should be granted.

In any event, Parties have gone far af@fithe requirements under Washington law in
regard to survival actions and the motion to dgsmhe case should not beugted on this basis

C. FRANK WESCOM, JR. AND GAGE WESCOM'’'S FEDERAL CLAIMS FOR
VIOLATION OF THE 14 ™ AMENDMENT

The Ninth Circuit'has recognizdfiat parents have a Fourtéemendment liberty interest
in the companionship and society of their childrgvitkinson v. Torres610 F.3d 546, 554 (9th
Cir. 2010). Accordingly,‘[p]arents and childrenay assert Fourteenth Amendment substant
due process claims if they arepdi@ed of their liberty interesh the companionship and societ

of their child or parent through official condudt&mire v. California Dept. of Corrections and

Rehabilitation 726 F.3d 1062 (9th Cir. 2013).“Official conduct that‘shocks the conscience in

depriving parents of thatterest is cognizable as adlation of due procesdi.

Defendants move to dismiss this claim, arguing that a former step parent does not ha
substantive due process liberty interest inrtredationship with an adult child. Dkt. 24.
Defendants motion should be gramitePlaintiffs have failed to citeo a case which holds that 3
former step parent has such a liberty interesisirelationship with an adult former stepchild.
Frank Wescom, Jrs substantive duegass claim should be dismissed.

Further, Gage Wescom acknowledges that tiseme authority to support his argument thg
he, as a half brother, has a dabsive due process liberty interest in the relationship with his
adult half brother. Indeed, Ninth Circuit precetlisrto the contrary: siblings do not have a
substantive due process libentyerest with each otheiward v. City of San Jos867 F.2d 280,

284 (9th Cir. 1991). Gage Wescomis substendue process claim should be dismissed.
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D. MOTION TO AMEND COMPLAINT TO ADD CLAIMS FOR VIOLATION OF
THE FIRST AMENDMENT

Plaintiffs seek to amend their Amended Conléo add claims for violation of the Fir
Amendment. Dkt. 24.

Under Fed. R. Civ. P. 15(a), a party may ami&ngleadings once asnaatter of course |
before certain deadlines, and in‘all otheresas party may amend its pleading only with the
opposing party's written consent or the courtisde The court should freely give leave when

justice so requires” In deciding whether grant a motion to amend, the court considers a

number of factors, including undakelay, bad faith or dilatory motive, repeated failure to cure

deficiencies by amendments previously allowed, undue prejudice to ngmasties, harm to
the movant if leave is not granted, and futility of the amendrk@mhan v. Davis37 U.S. 178,
182 (1962)Martinez v. Newport Beach Cijty25 F.3d 777, 785 {SCir. 1997).

Plaintiffs motion to amended #ir Amended Complaint (Dkt. 24hould be granted. In thig
case, there does not appear to be undue delayaiba or dilatory motive, repeated failure to
cure deficiencies by amendments previoadlgwed, or undue prejudice to Defendants.
Plaintiffs would be harmed if they were unalb clarify their claims. Amendment of the
Amended Complaint does not appear to ligefu The First Amedment‘protects those
relationships, including family relationshigbat presuppose deepathments and commitmer
to the necessarily few other individuals withem one shares not only a special community
thoughts, experiences, and beliefs but alsandigtely personal aspes of one's life:Board of
Dir. v. Rotary Club481 U.S. 537, 545 (198T)ternal citations omitteld The Ninth Circuit
recognizes a cause of action under 42 U.S. 8§ 1983l&éged violations of the right to family
unity and intimate association under the First Amendmiee¢. v. City of Los Angele250 F.3d

668, 685 (9th Cir. 2001).
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There is no showing that a claim under Bst Amendment for the right to intimate
association between half brothers and or forstep fathers with whortine decedent lived is
precluded. Plaintiffs motion tamend their Amended Complastiould be granted. Plaintiffs,
however, have failed to attachagroposed Second Amended Complaint. Plaintiffs should
their Second Amended Complaintatify, on or before November 8, 2013.

E. ADA CLAIM

Title Il of the ADA provides that'no qualifiechdividual with a disabity shall, by reason of
such disability, be excluded from participatiorombe denied the benefits of the services,
programs, or activities of a public entity, or fuébjected to discrimination by any such eritity.
Simmons v. Navajo County, Arig09 F.3d 1011, 1021 (9th Cir. 201d¥dihg 42 U.S.C. 8
12132). To state a claim under the ADR#e II, Plaintiffs must allege:

(1) he is an individual with a disability; X2e is otherwise qualified to participate
in or receive the benefit @me public entity's sengs, programs, or activities;
(3) he was either excluded from partaiion in or deniedhe benefits of the

public entity's services, programs, or activities, or was otherwise discriminated
against by the public entity; and (4) swetclusion, denial of benefits, or
discrimination was by reason of [his] disability.

Defendants motion to summarily dismiss the Ablaim, which is brought by all Plaintiffs
against all Defendants, should be granted, ity pad denied withoudrejudice, in part.

Defendants motion for dismissal of the ADA claam asserted against the individual officy
should be granted. Plaintiffs concede thabfar as this claim veaasserted against the
individual officers, their ADA clan should be dismissed. Dkt. 24, at 14. To the extent that
Plaintiff Frank Wescom, Jr., in his personal catyaor Plaintiff Gage/Wescom assert a claim

under the ADA, the claims should be dismiss&tere is no allegation that they have a

disability or suffered discriminain as a result of a disability.

f
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The remaining claim, then, appears to ledhtates ADA claim against the City of

Vancouver. Defendants motion for dismissatloé estates ADA claim against the City of

Vancouver, by arguing that no perabrepresentative has been appointed for the estate, should

be denied. As above, Frank Wescom, Jr. was apgabas personal represative for the estate
and so the estates claim should not be dismissed on this basis.

To the extent that Defendants move for sunynaigsmissal of the estates ADA claim agair
the City by arguing that Plaintiffsave failed to point to evidenaethe record to support their
claim, the motion should be denied without pdige. Plaintiffs propgy point out that the
motion for summary dismissal of this claim isdeaefore any discovery has been done. DK
24. To the extent that Defendants argue that Plaintiffs have failed to point to evidence in
record to support this claim,glmotion is premature consideritigg procedurgbosture of the
case, and should be deniwwdhout prejudice.

Defendants appear to be moving for dismissahefestates ADA claim against the City of
Vancouver pursuant to Fed. R. CR..12(b), because they arguattRlaintiffs have failed to
state an ADA claim because they have not suffityealleged that Mr. Lookabill was a“qualifie
individual with a disability” Dkt. 18, at 26Defendants also move for dismissal of the ADA
claim made against the City ¥ancouver, arguing that they hafaéled to state a claim becaus
an arrest is a type of“seod, program or activity’ contemplated by the ADA. Dkt. 18.

To the extent that Defendants motion to dismiss the estates ADA claim is made pursu
Fed. R. Civ. P. 12(b), it should be denied. mlfs have alleged that Mr. Lookabill was an
individual with a disability, that is, post traumasitess disorder. Furthd?laintiffs do not argu
that Mr. Lookabill was‘“excluded from participationan denied the benefitsf the public entity'g

services, programs, or activities” Instead, Rifi;nstate they are asserting a‘wrongful arrest

st
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theory. That is, Plaintiffs alige that Mr. Lookabill was*“otherwisdiscriminated against by the
City of Vancouver when he was arrested becau%y reason of his disability and not becaus
of the perpetration of some crenunrelated to his disabilityd. Under this theory, courts in
other circuits and a district court in the Western DistifdfVashington have found an ADA
claim couldlie where‘the police wrongly arrestedmeone with a disability because they
misperceived the effects of that disability as criminal activitgivis v. Truitt, 960 F.Supp. 175
(S.D. Ind. 1999)(holding Plaintiftated a claim under title Il of the ADA when police beat al
arrested, for resisting age a deaf man who could natderstand their command§ohier v.
Enright, 186 F.2d 1216, 1221 (10th Cir. 1999)(findingttthough viable, this theory does not
apply to the fact of the casePatrice v. Murphy43 F. Supp 2d 1156, 1160 (W.D. Wash.
1999)(noting the potential dfie claim, but holding that the phaiff there expressly declined to|
make such a claim). The Ninth Circuit has nidéd on whether a plaintiff could state such a
cause of action. Assuming such a cause of ad@lamtiffs have alleged that Mr. Lookabill wa
not acting in a threatergmrmanner and that he was fully cdrapt with the officers commands.
The Amended Complaint alleges that Modkabill was wrongfully seized because the
responding officers misperceivedetbffects of his disability as criminal activity. Although
Defendants argue that other citsund district courts thaave examined the question of

fwrongful arrest have held that the Title 1l tife ADA does not apply when the police use forg

in response to threatening conduGphier,at 1222.Hainze v. Richard207 F.3d 795, (5th Cir.

2000)(holding that Title Il of the ADA does not applyan officer's on-the-street responses t
reported disturbances other similar incidents, whether or rthbse calls involve subjects wit
mental disabilities, prior to thafficer's securing the scene and ensuring that there is no thre

human life), that defense is prematatehis stage in the proceedings.
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The ADA claim, as asserted against the individificers, and to the a@nt it is asserted by
Frank Wescom, Jr. in his personal capacity, and by Gage Wescom, should be dismissed
estates ADA claim, asserted against the Gftyancouver, should not be dismissed, at this
point.

F. STATE LAW CLAIMS

Plaintiffs make state law clais for assault and battery, niggihce, wrongful death pursuar
to RCW 4.20.010et . seq right of survivorshig'citingRCW 4.20.046, and‘respondeat superig
against the City of Vancouver. Dkt. 13.

Defendants move for dismissal of all #tlaims, arguing that there is no personal
representative to bring them, that the assaulbatigry claim is barred by the two year statut
limitations, Plaintiffs negligence claim is prediedton the assault and battery claim, and so
really a cause of action for astaand battery, ancheuld be dismissed dsrred by the statute
of limitations; Defendants move for dismissékthe wrongful deatlklaim pursuant to RCW
4.20.010¢t . seq the'right of survivorshig clan RCW 4.20.046; and‘respondeat superiof
against the City of Vancouver arggithat they are not really septe theories of liability, but
identify either who can recover, or against whom recovery may be had, if negligence and
assault are proven; and Defendaatgue that neither the estater Gage Wescom can recover
under state law because there was never alton filed on their behalf. Dkt. 18.

Plaintiffs respond, and fail to address a mijof Defendants arguments, only discussing
the issue of whether thert claim filed with tle City of Vancouver was sufficient. Dkt. 24.
Even assuming that the tort claim was suffigi®efendants motion fosummary judgment on
each of the state law claimsauild be granted as below.

1. Assault and Battery

The

—
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Defendants motion to summarily dismiss tlesault and battery claim should be granted.
The statute of limitations in the Washingtomn &ssault and battery two years. RCW
4.16.100(1). Plaintiffs filed their case over two anldalf years after thevent. The claim for
assault and battery should be dismissed.

2. Negligence

Defendants motion to summarily dismiss Ptdfd negligence claim should be granted.

Defendants argue that Plaintiffs claim for negligems an attempt to realacterize their assault

and battery claim, so as to avoid the two yeatuge of limitations. In gard to the negligence
claim, the Amended Complaint provides:
Defendant officers and/orlmr City of Vancouver peosinel were negligent in
allowing its employees to fire 13 shotd.abkabill, which caused his death. As a
direct and proximate result of the aforementioned conduct of Defendant City of
Vancouver and defendant officers, Lookllas injured, sustained general and
specific damages, and died. In doingtthiags alleged herein, defendant officers
were acting within the cose and scope of employment by defendant City of
Vancouver. Defendant City of Vancouveitherefore liable for all damages,
other than punitive damages caused by individual defendant officers.
Dkt. 13, at 14. In their response to the stanmudgment motion, Plaintiffs have failed to
respond or in any manner articulate their themryheir claim for negligence. Their claim for
negligence should be dismissed as a recharadtenz# the assault and battery claim which i
barred by the statute of limitations.

3. Wrongful Death

Defendants motion to summarily dismiss Rtéfs claims for wrongful death under RCW

4.20.010, should be granted. RCW 4.20.010 providgben the death of a person is caused

the wrongful act, neglect or default of anothey personal representatimgy maintain an action

for damages against the person causing the deattRCW 4.20.020strictly limits the possibls

D
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beneficiaries of a vangful death claim’Atchison v. Great Western Malting C@61 Wash.2d

372, 377 (2007). It provides:
Every such action shall be for the benef the wife, husband, child or children,
including stepchildremf the person whose deatrafithave been so caused. If
there be no wife or husband or suttid or children, such action may be
maintained for the benefit of the patg, sisters or brothers, who may be
dependent upon the deceased persorufgpat, and who are resident within the
United States at the time of his death.

There is no evidence in the recahét any of the Plaintiffs aramong the possible beneficiarig

for a wrongful death claim in Washington. Téeés no showing any of them were dependent

upon Mr. Lookabill for financial supporfThe claim for wrongfutleath under RCW 4.20.010

should be dismissed.

4. Right of Survivorship

Defendants motion to summarily dismiss PIldistclaim forfight of survivorshig citing
RCW 4.20.046, should be grant&®CW 4.20.046does not creatseparate claim for the
survivors, but merely preserves the causestajrathat a person could have maintained had
not died, other than for pain and sufferingxiaty, emotional distress, or humiliation”
Wooldridge v. Woolet96 Wash.2d 659, 662-663 (1981). Ridis claim for‘right of
survivorshig'should be dismissed.

5. Respondeat Superior

Defendants motion to dismiss Plaintiffs claifms‘respondeat superiof’ against the City of
Vancouver should be granted. Plaintiffs have failepldiot to issues of fact as to any of their
state law claims against the individual officePaintiffs claim that the City of Vancouver is
liable based on the doctrine of respondeat sap#or the torts of its employees should be

dismissed.Spurrell v. Bloch40 Wash.App. 854, (1985)(noting the finding of employee
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nonliability precludesny finding that the employer is liablghen liability is based solely on t
doctrine of respondeat superior).
II. ORDER
It is ORDERED that:
Defendants Joint Motion for Summary Judgment Re: 1) Lack of Standing, 2) ADA
Claims, and 3) State Law Claims (Dkt. 18)

o] DENIED as to Lack of Standing

0] DENIED WITHOUT PREJUDICE as to the Estates
ADA claim against the City of Vancouver,

o] GRANTED as to the ADA claim against the individual
officers, and that claim is dismissed;

0] GRANTED as to Frank Wescom, Jr., in his personal
capacity, and Gage Wescoms Alkims, and those claims are
dismissed; and

0 GRANTED as to the state law claims; and those claimg
dismissed.

Plaintiffs motion to amended #ir Amended Complaint (Dkt. 245 GRANTED;
o Plaintiffs should file their Second Amended Complaint on or befor

November 8, 2013.
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The Clerk is directed to send uncertified cométhis Order to all counsel of record ar
to any party appearingo seat said partys lst known address.

Dated this 2% day of October, 2013.

fo oI

ROBERTJ.BRYAN
United States District Judge
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