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The issue there, and here, is whetheRineds (broadly, hedge funds that acquire
distressed debt and engage iadatory lending) werkEligible Assignees athe Debtor’s loan
obligation under the original Loan Agreement.

Because the Bankruptcy Courbperly determined that thayere not, its refusal to

permit them to vote on the Reorganization Plan ewaect, as was its confirmation of that Plan.

Additionally, and in any event, Meridian is correct in its cotitenon appeal that even if the
Funds were eligible assignedsey would have only been eidid to only one vote between
them. The reorganization plan would have baarfirmed, even if the Funds were permitted
vote. The Bankruptcy Court’s Orders are AFFIRMED.

[I. BACKROUND

In April 2008, Meridian borrowed $75,000,00@1n U.S. Bank for the construction of

Sunrise Village, a Puyallup shopping center. pagies’ negotiated Loan Agreement includegd a

limitation on the bank’s ability to agyn the loan to other entities:

No Lender shall at any time sell, transfer or assign any portion of the Loan (gach such
interest so disposed of being herein called a “Transferred Interest”) to any Person ofher than
an Eligible Assignee (hereinafter called a “Transferee”). |

Loan Agreement at 8 13.2. This dispute centers on the definition of “Eligible Assignees”,
specifically, “financial institutions”:

“Eligible Assignee” means any Lender or any Affiliate of a Lender or any commercial
bank, insurance company, financial institution or institutional lender approved by Agent in
writing and, so long as there exists no Event of Default, approved by Borrower in writing,
which approval shall not be unreasonably withheld.

Loan Agreement § 1.1.
Based on prior negative expemces, Meridian specificallimited “Eligible Assignees”

to commercial banks, financial institutions, or institutional lenders to avoid future assignm
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predatory investors—investordww purchase distressed loans in the hope of obtaining cont
the underlining collateral in order tatidate it for rapid repayment.

U.S. Bank soon assigned portions of the lmaBank of America (“BoA”), Citizens
Business Bank (“Citizens”), and Guaranty Bankl §rust Company (“Guaranty”) (collectively
the “Lender Group”). Throughout the next feeays, Meridian remained current on its loan
payments. Nevertheless, in early 2012, the beiroup forced Meridian into a nonmonetary

default based on the economic recession and debtagmvender the loan agreement. It did 1

charge Meridian the default interest rate at thetirh did, however, take steps to sell the loah.

In late 2012, U.S. Bank requested that Meridian agree to waive the “Eligible Assignee”
limitations to facilitate such a sale. Becalridian purposely negotiated the limitations to
prevent assignments to predgtorvestors, it declined.

For the next month, Meridian and U.S. Baldbated eliminating the Eligible Assignee
restrictions. U.S. Bank ultimately threatene@idorce its rights—presumably, to charge the
higher, default interest rate—Meridian did not acqeisce, but Meridian refused. In January
2013, U.S. Bank informed Meridian that it wouldnmadiately begin charging the default inter
rate (20 percent of the loan’s total outstanding balance). The default interest totaled an
additional $250,000 per month, which Négan did not have. Meridn consequentially filed fg
protection under Chapter 11 of the Bankruptcy Code.

As part of its Chapter 11 reorganization,d&n created a Reganization Plan that
categorized the Lender Group aspecific class for the purpose of voting on the Plan. Prior
the vote, and in defiance of Meridian’s repeatbgbctions, BofA transfeed its interest to NB
Distressed Debt Limited FundNB Distressed boasted thatprovide[d] investors with

attractive risk-adjusted returttzrough long-biased, opportunisttressed, distressed and spe
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situation credit-related investments while seeking to limit downside to risé€ER 134-135.

NB Distressed subsequently assigned one-half oftisest to Strategic Value Special Situati

Master Fund Il, L.P., and another part of its interest to NB Distressed Debt Master Fund L

These three entities (colleatiy, the “Funds”) focus on acquig distressed debt, and are

precisely the types of entities to which iigan claims the Loan Agreement prohibits

assignment.
Meridian immediately objected to BoA'satisfer to NB Distressed. On May 23, 2013
Meridian asked the Bankruptcy Court to enjthe Funds from exercising Eligible Assignee

rights, including most importdly, voting on its proposed Reongaation Plan. The Bankruptc
Court granted the injunction, atite Funds appealed to this@t, seeking a stay of the
Bankruptcy Court’s preliminary janction. This Court granted the Funds’ Motion for Leave
Appeal the preliminary injunction, but denied the Funds’ Motion &y §Dkt. # 15.] The
Lender Group supported and voted in favor ofidlian’s ReorganizatioRlan. The Funds werg
not permitted to vote. In September 20th®, Bankruptcy Court confirmed the Plan.

The Funds now appeal the Bankruptcy Court’s Preliminary Injunction and confirma
The Funds argue that the definition of “finandradtitution” (in the Loan Agreement to which
they were not a party) was broad, even limitle&scordingly, they argue that Bankruptcy Co
erred in determining that they were notraaficial institution, andubsequently erred in
confirming a plan that did not include the Fundste. This dispute centers on the definition
“Eligible Assignees,” and specifiltg, “financial institutions.”

lll. DISCUSSION

A. Standard of Review

Meridian argues that the appraie standard of review a&buse of discretion. The Fun

DNS

ition.

lirt

ds

counter that the correct standardiésnovo because the issuancetioé preliminary injunction
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depended on the bankruptcy court’s contractrpmetation. Because the outcome of this cast

A4

turns on the interpretation of “financial institutionl@ novas the correct standard of review.
Although a trial court’s decision to issue &lpninary injunction mg be reviewed under
an abuse of discretion standaagpellate courts must review tteas of contract interpretatiate
nova See In re Brawder$03 F.3d 856, 866 (9th Cir. 200Am. W. Airlines, Inc. v. Nat'l
Mediation Bd, 986 F.2d 1252, 1258-59 (9th Cir. 1992)XK. Comstock & Co. v. United Eng’rs

& Constructors, Inc.880 F.2d 219, 221 (9th Cir. 1989). Both parties agree that the

X

interpretation of “financial institutions’ lies #gte heart of the disputélhe appropriate standar
of review isde novo

B. The Bankruptcy Court correctly interpreted the term “financial institutions.”

[1%

The Loan Agreement limits loan assignments to “Eligible Assignees,” which includ

(only) “commercial banks, insurance companies, financial institutions, or institutional lenders.

Meridian argues that that tipéain language of the Loan Agmment’s limitations, the specific

[1%

text surrounding financial institutions, and the &r'tactions all prove that the parties intend
financial institutions to exclude entities likee Funds. The Funds claim that “financial
institutions” should be read muahore broadly, and should includay and all enterprises thal
specialize in the handlinghd investment of funds.

The goal of contract interpiaion is to “ascertain the intention of the parti®etig v.

Hudesmanl115 Wash.2d 657, 663 (1990) (quoting Corbime Interpretation of Words and thg

D

Parol Evidence Rulé0 Cornell L.Quar. 161, 162 (1965)n Washington, courts determine the

parties’ intent by examining the coatt’s objective manifestationsiearst Commc’ns, Inc. v.

Seattle Times Cpl154 Wash.2d 493, 503 (2005). Words should be given their ordinary, usual

and popular meaning “unless the entirety ef éigreement clearly demonstrates a contrary
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intent.” Hearst Commc’ns, Inc154 Wash.2d at 504. Subjective mites generally irrelevant if
the intent can be determin&om the actual words useld.

In determining the objective intent, courts may refer to extrinsic evidence for the
“meaning of specific words and terms usdd.”at 503 (quotingdollis v. Garwall, Inc, 137
Wash.2d 683, 695-96 (1999)). The Court may rely anrestc evidence evemm the absence of
ambiguity.See Bergl1l5 Wash.2d at 669. Extrinsic evidermay include: “(1) the subject
matter and objective of the coatt, (2) all the eccumstances surrounding the making of a
contract, (3) the subsequent acts and conduttegbarties, and (4he reasonableness of
respective interpretationsged by the partiesHearst Commc'ns, Inc154 Wash.2d at 502
(citing Berg, 115 Wash.2d at 667). Extrinsic evidenceymat be used to “show an intention
independent of the instrument” or to “vary, contradict, or modify the written wbiehtst
Commc’ns, InG.154 Wash.2d at 503 (quotiktpllis, 137 Wash.2d at 695-96). The interpretie

tool that examines the entire subjectt®aof the contract is the doctrinerafscitur a sociis

1%

Noscitur a socciisequires the interpretation that beatrmonizes the interpreted word with thg
surrounding contexState v. Jacksqri37 Wn.2d 712, 729 (1999).

1. The Ordinary Meaning of the Term “Financial Institutions” as Used in the Loan
Agreement Excludes the Funds.

Meridian argues the plain meaning of “finandiatitutions” is readily apparent from the
“Eligible Assignee” definition as a whole in thean Agreement, the specific text surrounding
“financial institutions,” and thearties’ actions. The Funds cfathat “financial institutions”
should be defined by common (W&ér’'s) and legal (Black’s) diionaries, which include any
and all institutions thatandle and invest funds.

It is clear to this Court that the partigsthe Loan Agreement contemplated that the

Funds wereaot included in the definition of “Eligible Assignees.” First, if the parties had
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intended “financial institutions” to mean atthe Funds claim it means—any entity that

manages money—then Bank of America was fressgign the loan to virtually any entity that

has some remote connection to the manageofenbney—up to and including a pawnbroker.

The Agreement’s assignment “limitation”—a tethe Debtor claims wamaterial—would have
no limiting effect at all. Indeedynder the Funds’ broad definition, amglividual person could
start an LLC online in thirty minutes, and tieby-night entity would be a “financial
institution” to which BofA could assign theda. Thus, the Funds’ definition drains any force
from the limitation.

Second, as the Bankruptcy Court recognitieel remaining phrases in the limitation
would have no meaning if the term “financiastiution” was as broad as the Funds now clai
[SeeTranscript Preliminary Injunction haag, Dkt. #4 at Ex. 2, pp. 46-47.] Thescitur a
sociisdoctrine requires that a word lmgerpreted in such a way that harmonizes with its con
“Financial institution” harmonizes with “commercial bank,” “insurance company” and
“institutional lender” when interpreted to meamtities that make loans.” The Loan Agreemq
listed “financial institutions” irthe midst of entities specificallyealing with money lending, af
so interpreting “financial institutions” asa entity that manages money would render the
surrounding words, and the clause itself, nonsensical.

2. Extrinsic Evidence Proves That Parties Understood “Financial Institutions” To Excl
The Funds

The Funds argue that only the abstractiai@ary definition may be considered when
interpreting “financial institutions.” Meridiaargues that the parties’ actions also shed
evidentiary light on the parties’ intended mewanof “financial institutions,” and should be

considered.

m.

[ext.

ude
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Even the Funds’ authority clearly allows foetbonsideration of extrinsic evidence when

determining the meaning of specific phras8seHearst Commc’ns, Inc154 Wash.2d at 503
(“SinceBerg we have explained that surrounding cirstamces and other extrinsic evidence
to be used ‘to determine the meaningpécific words and terms useohd not to ‘show an
intention independent of the instrument’ or tary, contradict, or modify the written word.””)
(emphasis in the original).

U.S. Bank’s (the assignor of BoAlstial loan commitment) own actions bolster
Meridian’s argument that “financial institutichsitentionally excluded entities like the Funds
U.S. Bank sought in writing to eliminate all restions on whom or what could be an Eligible
Assignee, and it did so prior tbhe assignment to the Funds. Not only did both parties recog
that the definition was intemtnally narrow, but Median claims that U.S Bank and the Lendg
group knew of its materiality to the Loan Agreemehleridian argued that it demonstrated th
importance of the “Eligible Assignee” restrictiowben it opted to file Chapter 11 bankruptcy|
instead of submit to U.S. Bank’s demandsS.WBank’s attempts at removing the “Eligible
Assignee” restrictions served as “powerful evigethat the parties to the agreement meant {
(and did) limit the list to lendersind to exclude assignment tgtdessed assbedge funds who
candidly admit they seek to “obtain outrigluntrol” of assets.” [Dkt. # 15, pg. 5, 1-3.]

The purposefully limiting effect of thligible Assignee” definition, the text
surrounding “financial institution,” and U.S. Badskinsuccessful attempts to eliminate the
restrictions all indicate thahe parties intended “financial institutions” to exclude the Funds,
Accordingly, the Bankruptcy Court properlgricluded that the Funds did not qualify as

“Eligible Assignees.”

are

Jnize

-
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C. The Funds were properly precluded fromvoting on the Reorganization Plan

Because the Funds were not “financial ingkitins” under the Loan Agreement, they w
not “Eligible Assignees.” The Loan Agreenigermitted only “Eligible Assignees” to vote or
the Plan, and thus the Funds were rightfully precluded from voting.

Meridian also argues, and U.S. Bank agréest even if the Funds were “Eligible
Assignees,” they are not each entitled to vot¢éherReorganization Plan. Instead, they claim
the Funds should together be entitled anmtgvote (and not to the tee that the Funds claim).

When creating a reorganization plan, a debitay separate its creditors into different
classes.Seell U.S.C. 1122. Courts may confirm a gaorization plan if at least one impaire
class votes to accept 8eell U.S.C. 1129(a)(10). A class is deemed to have accepted the
when has the plan receives over fifty percent of class mevobesand at least torthirds of the

claimed dollammount Seell U.S.C. § 1126(c).

ere

plan

Meridian organized a class that included WB8nk, Citizens, Guaranty, and BofA. Each

entity had one vote, and the Funds’ interest enltian originally stemntefrom BofA'’s rights.
A creditor does not have the right to split up amla such a way that artificially creates votir
rights that the original assignoever had. If the Funds’ read was correct, any voter could
veto the Plan by assigning its claim to enough assignees.

This arbitrary increase woting power would prevent ¢hremaining members of the
class from accepting a plan without the Fursdgport, which would nullify the Bankruptcy
Code’s voter majority requirement. If the Fumdseived the number obtes it desired by
simple assignment, any creditorubm assign its interest to multiple parties to increase its vot
power. U.S. Bank is correct thid@he numerosity requirementmmaot be so easily manipulated

[Dkt. # 41, pg. 4, 33.] The interest of fairness atadutory authority requas that the Funds, if

19

ng

deemed “Eligible Assigneesiiust only receive one vote.
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Therefore, even if the Funds were ellgito vote, they—together—would have been
entitled to only one vote, representing the shaaebt they purchased. That vote, even if ca
opposition to the Plan, would not have changed the outcome.

V. CONCLUSION

The Bankruptcy Court properly interpreted ‘dimcial institutions” to exclude the Funds

based on the clear meaning of the definisdimhitations, the texsurrounding “financial
institutions,” and the parties’ actions. Furthermeneen if the Funds wewdigible to vote, their
one vote would not have changed the outcome of the Plan’s vote. Accordingly, the Bank
Court’s confirmation of the Plan is AFFIRMED.

IT IS SO ORDERED.

Dated this 8 day of March, 2014.

OB

RONALD B. LEIGHTON
UNITED STATES DISTRICT JUDGE

5tin

ruptcy
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