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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
9 AT TACOMA

10| ALVEDA NELSON,

11 L CASE NO. 13ev-05525 JRC
Plaintiff,
12 ORDER ON PLAINTIFF’S
V. COMPLAINT
13

CAROLYN W. COLVIN, Acting
14| Commissioner of the Social Security
Administration,

15
Defendant.
16
17 This Court has jurisdiction pursuant to 28 U.S.C. § 636(c), Fed. R. Civ. P. 73 and
18

Local Magistrate Judge Rule MJR k¢ alsd\otice of Initial Assignment to a U.S.

19 Magistrate Judge and Consent Form, ECF No. 7; Consent to Proceed Before a United

20
States Magistrate Judge, ECF No. 10). This matter has been fully bise&deiGQF Nos.

21
16, 18, 19).

22

After considering and reviewing the record, the Court finds that the ALJ errefd in
23

his evaluation of the medical evidence. Specifically, he failed to discuss significant

24
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probative evidence from plaintiff’'s speech therapist, which not only affects the ultimate

nondisability determination, but also affects the ALJ’s analysis of medical opinions

were not credited by the ALJ.

that

Therefore, this matter is reversed and remanded pursuant to sentence four pf 42

U.S.C. 8§ 405(g) to the Acting Commissioner for further consideration.

BACKGROUND

Plaintiff, ALVEDA NELSON, was born in 1964 and was 42 years old on the
alleged date of disability onset of September 1, 266&T(r. 12, 131, 135). Plaintiff
completed high school (Tr. 56). Plaintiff has work experience as a maintenance
technician and has worked as a food service specialist while in the Army (Tr. 225).

Plaintiff was working as a building maintenance repairer when she was injured on

the job

(Tr. 63, 1322). She later returned to work as a home detailer but was terminated hecause

of too many work absences in order to attend doctor appointments and because s
not able to do all aspects of the job (Tr. 48-49, 57-58).

Plaintiff has at least the severe impairments of “scoliosis of the thoracic spin
degenerative disk disease of the lumbar and cervical spine, mood disorder, and
generalized anxiety disorder with panic attacks (20 CFR 404.1520(c) and 416.920
Tr. 14). At the time of the hearing, plaintiff was living in a house with her partner (T
48).

PROCEDURAL HISTORY

On August 17, 2009 plaintiff filed an application for disability insurance (“DIB

benefits pursuant to 42 U.S.C. § 423 (Title Il) and@emental Security Income (“SSI|
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benefits pursuant to 42 U.S.C. 8§ 1382(a) (Title XVI) of the Social Securitys@et (.
131-134, 135-138). The applications were denied initially and following reconsider
(Tr. 74-75, 7677). Plaintiff's requested hearing was held before Administrative Law
Judge Robert Kingsley (“the ALJ”) on September 15, 2@&&Tr. 39-72). On
November 21, 2011, the ALJ issued a written decision in which the ALJ concluded
plaintiff was not disabled pursuant to the Social Security #egTr. 9-32).

On April 25, 2013, the Appeals Council denied plaintiff's request for review,
making the written decision by the ALJ the final agency decision subject to judicial
review (Tr. 1-6).See20 C.F.R. § 404.981. Plaintiff filed a complaint in this Court
seeking judicial review of the ALJ’s written decision in June, 2G€2ECF No. 1).
Defendant filed the sealed administrative record regarding this matter (“Tr.”) on
September 9, 2013€eECF Nos. 13, 14).

In plaintiff's Opening Brief, plaintiff contends the following: (1) the ALJ erred
failing to credit fully medical opinions from Dr. Dahmer-White and from Dr. Tognaz
(2) the ALJ erred by assigning great weight to the opinion of non-examining consu
Dr. William Lysak; (3) the opinion provided by Dr. Michael Friedman cannot be
substantial evidence for rejecting plaintiff’s cognitive limitations because his exami
Is cursory and conflicts with objective evidence provided by plaintiff; (4) the ALJ er
by failing to mention the opinion evidence provided by plaintiff’'s speech therapist;
plaintiff's residual functional capacity (“RFC”) erroneously fails to include plaintiff's

limitations with respect to fine motor strength; (6) the RFC was not applied properl

ation

that

by
zini

tant,

nation

red

5)

y by

the ALJ in his written decision; and (7) the ALJ's step five finding regarding other
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that plaintiff could perform is flawed by the ALJ’s failure to credit plaintiff's cognitivg
difficulty in processing and her reduced grip strength and fine motor coordi(seie
ECF No. 16, pp. 10-24).

STANDARD OF REVIEW

Plaintiff bears the burden of proving disability within the meaning of the Socigal

Security Act (hereinafter “the Act”); although the burden shifts to the Commissioneg
the fifth and final step of the sequential disability evaluation pro&es8owen v.
Yuckert 482 U.S. 137, 140, 146 n. 5 (1987). Pursuant to 42 U.S.C. § 405(g), this C
may set aside the Commissioner's denial of social security benefits if the ALJ's fing
are based on legal error or not supported by substantial evidence in the record as
Bayliss v. Barnhart427 F.3d 1211, 1214 n.1 (9th Cir. 200&ji0g Tidwell v. Apfel 161
F.3d 599, 601 (9th Cir. 1999)). “Substantial evidence” is more than a scintilla, less
preponderance, and is such “relevant evidence as a reasonable mind might accef
adequate to support a conclusiorMagallanes v. Bower881 F.2d 747, 750 (9th Cir.
1989) quotingDavis v. Heckler868 F.2d 323, 325-26 (9th Cir. 1989)).

DISCUSSION

1. Whether or not the ALJ erred by failing to discuss medical evidence
provided by plaintiff's speech therapist.

Plaintiff contends that the objective evidence and opinion evidence provided
her speech therapist is “significant probative evidence,” which cannot be rejected \
explanation.”SeeFlores v. Shalala49 F.3d 562, 570-71 (9th Cir. 199§uptingVincent

v. Heckler 739 F.2d 1393, 1395 (9th Cir. 1984u6tingCotter v. Harris 642 F.2d 700,

D
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706-07 (3d Cir. 1981))). An “ALJ’s written decision must state reasons for disregarding

[such] evidence.SeeFlores, supra49 F.3d at 571. Here, based on a review of the
relevant record, as discussed more fully below, the Court concludes that the ALJ
committed error by failing to mention the evidence provided by plaintiff's speech
therapist.

Ms. Hollylu Coon, MS, CCC/SLP, speech therapist, examined plaintiff on

December 6, 201G€eTr. 1392-97). She noted plaintiff's report of a concussive head

injury on January 14, 2003 and plaintiff's report of “ongoing physical and emotional
issues since time of accident that have precluded returning to veeeTr; 1393). Ms.
Coon conducted numerous objective tests, such as the Babcock Story Recall Test,
demonstrated: “impairment indicatedeg id).

In addition to noting objective evidence, such as plaintiff's test results, Ms. G
provided her assessment as follows: “[Plaintiff] presents with midderate memory
iImpairment. However, there was evidence of mild-moderate deficits in attention,

complex reasoning, and task analysis/organizatioh). Ms. Coon additionally provide

[®N

which

oon

a recommended plan of treatment, including “that patient participate in short term $killed

speech intervention to complete cognitive testing, develop compensatory techniquges,

provide a venue for structured practice of complex attention (and executive function tasks

as needed), and develop home program activities for patient to work on independe

during and after skilled intervention is completed’)(

ntly

Ms. Coon provided her opinion regarding specific functional level of limitatiops of

plaintiff (seeTr. 1393-94). Ms. Coon specifically assessed that plaintiff's functional
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cognitive limitations with respect to memory were moderate and with respect to
executive function were mild to moadee €eeTr. 1394). This is significant probative

evidence, which was rejected without explanation.

Defendant contends that the evidence provided by Ms. Coon was substantially

similar to that provided by plaintiff’'s own allegations, therefore the objeetnaence
provided by Ms. Coon, and her opinions, need not have been discussed by the AL
However, based on the relevant record, including the examination record detailed
Court above, and the other examination reports from Ms. Coon, the Court does ng
with defendant’s contention.

First, Ms. Coon included in her report test results based on a psychological
(Babcock) test, providing an objective basis for plaintiff's complasgsTr. 1393).
Such evidence is not duplicative of the evidence provided by plaintiff’'s subjective
allegations and testimony. Similarly, although Ms. Coon’s assessment of plaintiff's
functional difficulties with respect to attention and memory may be similar to plaint
assessment of her difficulties, Ms. Coon additionally provided a detailed plan of

treatment, thus providing further insight to plaintiff's particular functional difficulties

J.
by the

t agree

ff's

(seeid.). Although defendant offers other reasoning that was not offered by the ALJ in

his written decision, according to the Ninth Circuit, “[ljong-standing principles of
administrative law require us to review the ALJ’s decision based on the reasoning
actual findings offered by the ALJ - - npdst hoaationalizations that attempt to intuit
what the adjudicator may have been thinkirgrdy v. Comm’r of SSA54 F.3d 1219,

1225-26 (9th Cir. 2009){ting SEC v. Chenery Corp332 U.S. 194, 196 (1947) (other
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citation omitted))see also Molina v. Astrué74 F.3d 1104, 1121 (9th Cir. 2012) (“we
may not uphold an agency’s decision on a ground not actually relied on by the agg
(citing Chenery Corp, supr&32 U.S. at 196).

The Court concludes that the ALJ erred in failing to review the examination
and opinion by plaintiff's speech therapist, Ms. Coon. The Court also concludes th;
error is not harmless error.

The Ninth Circuit has “recognized that harmless error principles apply in the
Social Security Act contextMolina v. Astrue674 F.3d 1104, 1115 (9th Cir. 2012)
(citing Stout v. Commissiongsocial Security Administratiod54 F.3d 1050, 1054 (9th
Cir. 2006) (collecting cases)). The Ninth Circuit noted that “in each case we look a
record as a whole to determine [if] the error alters the outcome of the ichSéhé court
also noted that the Ninth Circuit has “adhered to the general principle that an ALJ’s
is harmless where it is ‘inconsequential to the ultimate nondisability determinatahn.
(quoting Carmickle v. Comm’r Soc. Sec. Adm33 F.3d 1155, 1162 (9th Cir. 2008))
(other citations omitted). The court noted the necessity to follow the rule that court

review cases “without regard to errors’ that do not affect the parties’ ‘substantial
rights.” Id. at 1118 quotingShinsheki v. Sanders56 U.S. 396, 407 (2009)yoting28
U.S.C. 8§ 2111) (codification of the harmless error rule)).

Here, the ALJ’s failure to discuss the significant, probative evidence provide

the report of plaintiff's speech therapist, Ms. Coon, is not irrelevant to the ultimate

nondisability determination. The vocational expert, on whose testimony the ALJ re

ncy”)

eport

At this

[ the

b5 error

5 must

ed

d not

when making his step five determination, at which defendant carries the burden, d
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testify that plaintiff could perform the identified jobs if in addition to her need to stretch

every twenty minwgs she also had diminished abilities in concentration and memor

y. AS

pointed out by plaintiff, the vocational expert in this matter herein testified specifically

that even if someone such as plaintiff is limited to simple, repetitivercaniche tasks,
she nevertheless could not maintain regular employment if she could not maintain

attention and focus at least 80-85% of the workdagTr. 70-71).

Furthermore, based on objective testing, Ms. Coon opined that plaintiff suffgred

from mild to moderate liniations inattention anamemory, opinions similar to those

opinions from acceptable medical sources that were rejected by the ALJ in his wriften

opinion Gee, e.qg.Tr. 1372 (test results with Dr. Laura Dahmer-White, Ph.D. indicaté
“problems with sustained attention and vigilance); Tr. 1373 (“Recognition recall wa
significantly impaired”); Tr. 1515-50 (multiple “OBJECTIVE” Mental Status reports
memory or thought process difficultiesge alsdlr. 1555 (opinion from Dr. Vanraj

Varu, M.D., that plaintiff demonstrated “impaired concentration” on her mental stat
examination)). This provides additional rationale as to why the error in failing to dig

the corroborating opinion and objective test results obtained by plaintiff's speech

therapist is not harmless error. The ALJ did not credit fully the opinions of cognitive

limitations from plaintiff's acceptable medical sources into plaintiff's RFC or in his

hypothetical to the vocational expert at step five.

\14
o

Cuss

L4

For these stated reasons, and based on the relevant record, the Court concludes

that the ALJ’s error in failing to discuss the other medical evidence provided by Mg.

Coon is not harmless error and her examination reports should be evaluated explig

Citly
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following remand of this matter. Similarly, the Court concludes that the failure to di

the other medical evidence provided by Ms. Coon affects the review of the medical

5CUSS

evidence from the acceptable medical sources, and hence, the medical evidence from

such sources also should be evaluated anew following remand of this matter.
2. If the RFC was not applied properly by the ALJ in his written decision.
The Court already has concluded that the evidence provided by Ms. Coon,
plaintiff's speech therapist, must be evaluated anew following remand of this mattg

should the evidence provided by acceptable medical sogsemsuprasection 1.

Therefore, the Court will not discuss in detail the remainder of plaintiff’'s arguments.

However, the Court notes that limitations found by the ALJ assigned to this matter
following remand, such as a limitation against public contact, as found by the ALJ
plaintiffs RFC here, should be included explicitly into any hypothetical presented t
vocational expert that is relied on in the final steps of the disability evaluation proct

3. Whether this matter should be reversed and remanded with a direction tg
award benefits or remanded for further administrative proceedings.

Generally when the Social Security Administration does not determine a

113

claimant’s application properly, “the proper course, except in rare circumstances,
to remand to the agency for additional investigation or explanatiBaeriécke v.
Barnhart 379 F.3d 587, 595 (9th Cir. 2004) (citations omitted). However, the Ninth

Circuit has put forth a “test for determining when [improperly rejected] evidence

should be credited and an immediate award of benefits direétadrian v. Apfel

n

D a

ESS.
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211 F.3d 1172, 1178 (9th Cir. 200QuetingSmolen v. ChateB0 F.3d 1273, 1292
(9th Cir. 1996)). It is appropriate when:

(1) the ALJ has failed to provide legally sufficient reasons for rejecting such

evidence, (2) there are no outstanding issues that must be resolved before 3

determination of disability can be made, and (3) it is clear from the record

that the ALJ would be required to find the claimant disabled were such
evidence credited.
Harman, supra211 F.3d at 1178&juotingSmolensupra 80 F.3d at 1292).

Here, outstanding issues must be resol@ed Smolen, supr@0 F.3d at 1292.
The ALJ erred in failing to discuss the significant, probative evidence provided by
plaintiff's speech therapist, but such evidence does not demonstrate conclusively t
plaintiff is disabled. Furthermore, the decision whether to remand a case for additig
evidence or simply to award benefits is within the discretion of the cBurénson v.
Sullivan 876 F.2d 683, 689 (9th Cir. 198@jt{ng Varney v. Secretary of HHI859 F.2d
1396, 1399 (9th Cir. 1988)).

The ALJ is responsible for determining credibility and resolving ambiguities
conflicts in the medical evidenc&®eddick v. Chaterl57 F.3d 715, 722 (9th Cir. 1998
(citing Andrews v. Shalaléb3 F.3d 1035, 1043 (9th Cir. 1995)). If the medical evide
in the record is not conclusive, sole responsibility for resolving conflicting testimon)
guestions of credibility lies with the ALBample v. Schweike894 F.2d 639, 642 (9th
Cir. 1999) Quoting Waters v. Gardngd52 F.2d 855, 858.7 (9th Cir. 1971)djting
Calhoun v. Bailay 626 F.2d 145, 150 (9th Cir. 1980))).
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CONCLUSION

The ALJ erred in failing to discuss the significant, probative evidence provids
plaintiff's speech therapist, and this evidence, as well as the medical evidence as i
should be evaluated anew following remand, especially as it relates to plaintiff's
cognitive limitations, and how such limitations interact with her physical limitations,
Alleged limitations with respect to fine motor coordination and grip strength should
evaluated explicitly following remand of this matter.

Based on these reasons and the relevant record, the@RDERS that this
matter beEREVERSED andREMANDED pursuant to sentence four of 42 U.S.C. §
405(g) to the Acting Commissioner for further consideration.

JUDGMENT should be for plaintiff and the case should be closed.

Ty TS

J. Richard Creatura
United States Magistrate Judge

Dated this 158 day of April, 2014.

od by

A whole,

be
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