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HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

SHARON BLACK,
Plaintiff,
V.

MIDLAND CREDIT MANAGEMENT,
INC.,

Defendant.

THIS MATTER is before the Court on Defeéant Midland’s Motion To Dismiss (Dkt.

#7). Midland argues that Ptaiff Sharon Black idarred from bringing her claims by the

doctrine of judicial estoppel.

This case arises from an alleged violatdithe Fair Debt Collection Practices Act
(“FDCPA”), 15 U.S.C. § 1692t seg. Midland is a debt collectorPlaintiff Sharon Black ran uj
a $1,184.82 debt and failed to pay. Midland wigleck a letter informing her of her debt ang
warning that Midland was considleg taking legal action. The lettstated that a failure to pay
the debt could result in litigatiofiThis letter is to inform you @it we are considering forwardi

this account to an attorney in your stategossible litigation.” (Dkt. #1, Complaint, 14.4).
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Six months later, Black filed for Bankstcy. She did not list any potential FDCPA
claim as an asset on her bankoypgchedules, nor did she ea@nend her schedules to includs
any such claims. The bankruptcy court issued éscharge order on April 10, 2013, and the
proceedings were closed on Adrs, 2013. Two weeks later, Blaskied Midland, claiming tha
it never really intended to sue teerd that its hollow threat wasviolation of the FDCPA. She
seeks statutory damages and damages for neergalsh. Black is represented in this case b
the same attorney thatrdled her bankruptcy case.

Midland’s Motion is based on thediathat Black did nolist this claim as an asset in he

bankruptcy schedules. Black miims that she did not realiteat she even had an FDCPA

A\1”4

—

|

-

claim to list until (immediately) after her debts were discharged, when she contacted a different,

New York-based, attorney. Because this dubargsment does not excuse the failure to list
claim at the time of her bankruptcy filing, shgudicially estopped fion asserting the claim
now. The Motion iSSRANTED and the claim i®ISMSSED with prejudice.
Il. Discussion

A. Legal Standard

A Fed.R.Civ.P. 12(b)(6) motion to dismisgipéts a court to dismiss a complaint for
failure to state a claim. To survive a mottordismiss, a complaint need contain “only enoug
facts to state a claim of relidfat is plausible on its faceBell Atlantic Corp. v. Twombly, 550
U.S. 544, 570 (2007). “A claim has facial plausibility when the plaintiff pleads factual con
that allows the court to draw the reasonable inference that the defendant is liable for the

misconduct alleged.’Ashcroft v. Igbal, 556 U.S. 662, 678 (2009). While dismissal on 12(b)

! Midland requests that the Court take judicial notice of dockets and filings in previous court proceedings, i
Black's bankruptcy court filings (Dkt. # 8). As these doenta are public records, Midland’s request for judicial
notice is grantedsee Lee v. City of Los Angeles, 250 F.3d 668, 689 (9th Cir.200QA court may take judicial

notice of ‘matters of public record’ without converting a motiodismiss into a motion for summary judgment.”).
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grounds is generally disfavored, a court maymdss a claim when the plaintiff has included
allegations disclosing some absolute defend®mbto recovery, suchs judicial estoppel.
Leadbetter v. Comcast Cable Communications, Inc., No. 05-0892, 2005 WL 2030799, at *4
(W.D. Wash. Aug. 22, 2005) (citingnited States v. Gaubert, 499 U.S. 315, 324-25 (1991)).

B. Judicial Estoppel

Judicial estoppel “is an equitable defetis® precludes a party from gaining an
advantage by asserting one position, and then $&eking an advantage by taking a clearly
inconsistent position.Hamilton v. Sate Farm Fire & Cas. Co., 270 F.3d 778, 782 (9th Cir.
2001). “Judicial estoppel applies when: (1) eya position is clearly inconsistent with a
previous one; (2) the priooart accepted the prmws inconsistent position; and (3) the
inconsistency gave thdiiant an unfair advantage the subsequent suitfernandez v.
Response Mortg. Service, Inc., No. 11-5685, 2011 WL 6884794, at *3 (W.D.Wash. Dec. 29,
2011) (citingHamilton, 270 F.3d at 782). “In the bankruptcgntext, a party is judicially
estopped from asserting a cause of action negddn a reorganization plan or otherwise
mentioned in the debtor’s schedu@@gisclosure statementsHamilton, 270 F.3d at 783.
“Judicial estoppel will be imposed when thétie has knowledge of engh facts to know that
a potential cause of action etsigluring the pendency of the bankruptcy, but fails to amend |
schedules or disclosure statenseio identify the cause of tan as a contingent asset.d. at
784.

Midland argues that judicia@stoppel applies here becatdack was on notice of her
potential FDCPA claim, yet faiteto include it on her bankruptschedules as a “contingent
asset.” Midland argues that because Blackdaibedisclose the claim during the bankruptcy

proceedings, she cannot now attempt to colledlidick claims that she did not list the FDCP

N
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claim on her bankruptcy schedules because shealiknow that the ledt contained a FDCPA
violation until she spokeith a New York-based attorney@woafter the discharge order was
issued by the bankruptcy court. She also asfleat her attorney was unaware of Midland’s

letter during the bankruptcy preedings, and that even if thiékcginey was aware of the letter,

she would not have recognized that it contdiae FDCPA violation because her legal practi¢

does not consist of FDCPA litigation (notwithstanding that she is currently representing B
an FDCPA case here).

Essentially, Black is asking the Court tectine invoking judiciakstoppel on the basis

that neither she nor her attorneyuld recognize the FDCPA claim when it was in front of the

Black’s contention that her attorrisyailure to recogniza claim is a mistake that inures to heg
benefit at the expense of thew-discharged creditor is naigorted legally or logically.
Black had everything she needed to knoat hpotential claim existed when she
received the June 26, 2012 letter from Midlasthe was required tost it on her bankruptcy
schedules, and her failure to do so basability to bing the claim now.See Otter v. Northland
Group, Inc., No. 12-2034, 2013 WL 2243874, at *3 (W\XWash. May 21, 2013) (noting, in a
case with facts very similar toithcase, that the plaintiff “haslifficient facts to know that a
potential cause of action existed upon receitiregNovember 17, 2011 letter.”). Even if Blac
did not have all the information she neede@, Ishd enough to require her to list the claim:
The debtor need not know all the factsgen the legal basis for the cause of
action; rather, if the debtor has enbugformation prior to confirmation to
suggest that it may have agsible cause of action, thémat is a ‘known’ cause of
action such that it must be disclosed.
Seelnre Coastal Plains 179 F.3d 197, 208 (5th Cir. 1999) (imiaf quotations omitted). That

she may not have learned of the claim until speaking with an attorney is irrelevant to the

consideration of whetheneugh facts existed for her to know the claim existed.
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Black also argues that even if shd @how about the FDCPA claim during the
bankruptcy proceedings, she would have exemipfedim creditors under the Chapter 7 “wild
card” exemption, 11 U.S.C. 8§ 522(d)(5). However, she still h&idttthe claim as a contingen
asset in her scheduleah Quin v. County of Kauai Dept. of Trans., -- F.3d --, 10-16000, 2013
WL 3814916 at *4 (9th Cir. Julg4, 2013) (“The importance @ill disclosure in bankruptcy
proceedings cannot be overemphasilginternal quotations omittedoastal Plains, 179 F.3d
at 208 (‘Any claim with potential must be disclosexven if it is ‘contingent, dependent, or
conditional.”) (internal citations omitted)In Hamilton, the court explained that the integrity
the bankruptcy system depends on dudland honest disclosures by debtors:

The courts will not permit a debtor to abt relief from the bankruptcy court by

representing that no claims exist and teehsequently to assert those claims for

his own benefit in a separate proceedifbe interests of both the creditors, who

plan their action in the bankruptcy proceeding on the basis of information

supplied in the disclosure statement, and the bankruptcy court, which must decide

whether to approve the plan of reorganization on the same basis, are impaired

when the disclosure provided by the debtor isincomplete.

Hamilton, 270 F.3d at 785 (quotingoastal Plains, 179 F.3d at 208) (emphasis in original). H
failing to list the FDCPA claim on her bankrupteghedules, Black deprived Midland of an
opportunity to object to or otheise assert its interest this claim during the bankruptcy
proceeding. Black has thus received the benéfiischarging the debt she owed to Midland,
while also suing Midland for alleged violatioasthe FDCPA involving a d# she is not legally
responsible to pay. This type of change gelegosition is preciselthe situation judicial

estoppel is designed to prevent. Accordingly, Black is judicially estopped from bring her

FDCPA claim, and thus her complaint failsstate a claim upon whichlref can be granted.
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I11.Conclusion
Midland’s motion to dismiss IGRANTED. Where a complaint is dismissed for failuj
to state a claim, “leave to amend should be gdhuntdess the court determines that the allegd
of other facts consistemtith the challenged pleading couldt possibly cure the deficiency.
Schrieber Distrib. Co. v. ServWell Furniture Co., 806 F.2d 1393, 1401 (9th Cir. 1986). Becal
the application of judicial estoppel acts asaérolute bar to Black’s claim, leave to amend w
not be granted and the complainbikSM | SSED with prejudice.
IT IS SO ORDERED.

Dated this 12 day of September, 2013.

OB

RONALD B. LEIGHTON
UNITED STATES DISTRICT JUDGE
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