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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

10

WELLONS, INC., an Oregon CASE NO. 3:13-cv-05654
11 Corporation,
ORDER GRANTING

12 Plaintiff, DEFENDANTS MOTION FOR

CERTIFICATION FOR

13 V. INTERLOCUTORY APPEAL AND A
STAY
141 SIA “ENERGOREMONTS RIGA”,
LTD., a Latvian Limited Liability
15 Company,
16 Defendant.
17
18 This matter comes before the court on Deferidaviotion to Certify Order for

19 (| Interlocutory Review and Stay Proceedings DuthregAppeal Process. Dkt. 17. The court has
20 || considered the relevant documenmtd ghe remainder of the file herein.

21 l. PROCEDURALHISTORY

22 On August 9, 2013, Defendant Skenergoremonts Rigg“SER’) filed a motion to dismiss
23 || Plaintiff Wellons complaint for lack of personal jurisdictiofoyum non conveniens, or comity.

24
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Dkt. 10. The court denied SERmotion. Dkt. 16.

On October 4, 2013, SER filed a motion focamsideration and alternative motion to
certify the cours order for interlocutory appeal. DKt7. In support of monsideration, SER
argued that the court’s findings personal jurisdiction were at oddsth the law and the recor
Id. at 2-9. SER also argued that fhieum non conveniens factors weighed sufficiently in favor
dismissalld. at 9-10. On October 18, 2013, the Court denied’SERtion for reconsideration
Dkt. 20.

Now the Court addresses SERhotion to certify for intedcutory appeal. SER argued
that this case satisfies the standard 28 U.$1292(b), which requires controlling question of
law, a substantial ground for difference of opmiand that appeal may materially advance tf
termination of the litigation. Dkt. 17, at 18. Wellons filed its opposition on October 17, 20}
arguing that this case presengsther extraordinary circumstanaasr substantial grounds for g
difference of opinion. Dkt. 19. SER filed its reply on October 25, 2013. Dkt. 23.

. DiscussION

A. Certification for Interlocutory Appeal.

1. Legal Sandard.

SER argues that certification for interlocyt@ppeal is appropriate and would serve t}
interests of judicial economy. Dkt. 17, at 10rguant to 28 U.S.C. 8292(b), three elements
must be met for certifi¢eon to be appropriate:

When a district judge, in making in a civil action ander not otherwise

appealable under thgection, shall be of the opinidimat such orde[1] involves a

controlling question of law [2] as tavhich there is substantial ground for

difference of opinion and [3] that ammediate appeal from the order may

materially advance the ultimate terminatiohthe litigation, he shall so state in
writing in such order.
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“The legislative history of § 1292iggests that it ought to be usedly in exceptional
situations in which allowing an interlocutoappeal would avoid protracted and expensive
litigation.”” United Satesv. Hoyte, 2012 WL 1898926 (W.D. Wash. May 24, 2012) (citinge
Cement Antitrust Litigation, 673 F.2d 1020, 1026 (9th Cir. 1982)).

2. Certification is Appropriate Pursuant to § 1292(b).

First, the court’s order inveéd a controlling question of law. The question of whethg
personal jurisdiction can be egeed is a question of lawanavision Intern., L.P. v. Toeppen,
141 F.3d 1316, 1319-20 (9th Cir. 199B#d. Deposit Ins. Corp. v. British-American Ins. Co.,
Ltd., 828 F.2d 1439, 1441 (9th Cir. 1987)A]ll that must be shown iorder for a question to 4
controlling is that resolution dhe issue on appeal could nré#y affect the outcome of
litigation in the district court.In re Cement Antitrust Litigation, 673 F.2d at 1026 (internal
guotation marks omitted). Reversal of the csuwtder declining to disiss for lack of personal
jurisdiction would terminate the action in tlusurt, thus materially affecting the actisn
outcome.

The same is true for the effemftapplying the doctrine dbrum non conveniens.
Although the applicatioof this doctrine is not alays solely a question of law, the United St3
Supreme Court expregsitated that 81292(l¥provides an avenue for reviewfofum non
conveniens determinations in appropriate casegn Cauwenberghe v. Biard, 486 U.S. 517, 53
(1988). The Supreme Court did riotther elaborate on what cditstes an appropriate case.
Because finding in favor of SER on the issuéoofim non conveniens would in effect dismiss
this case entirely, at least from the Americagligiary system, this is an appropriate case for

interlocutory review of the court™rum non convenience determination.
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Second, a substantial ground for diffeze of opinion exists. Wellons opposes
certification by objecting exclusivelyn this element, arguing thidte controlling legal standarg
are clear and personal jurisdictimnot a novel issue. Dkt. 19, at 3. While the legal standarg
clear, the application of the fadhere to those standards is.Mvhen taken as a whole, the
electronic communications, in-@&n negotiations, future obligans, contract terms, ongoing

relationship, contraatl nature of the &on, and the partiesespective locations increase the

complexity of applying the appropriate legarstiards and make this a somewhat novel case

This complexity raises legal issues not spealfy addressed by prior gredent, and gives rise
to a difference of opinion sufficientlybstantial to warrant certification. Tl um non
conveniens issues presented are similarly complex.

Finally, immediate appeal may materiallwadce the terminatioof this litigation.
The courss order addressed threshold essof personal jurisdiction arfiorum non conveniens,
and comity, reversal of which may terminate litigation in this forum and prevent litigation
expenditures that might be wasted if thisra reversal on jurisdiction after trial.

Accordingly, certification is appropriate.

B. Stay of Proceedings.

It is also appropriate to grant SiERnotion for stay of this coustproceedings. 28 U.S.C.

§ 1292(b) provides that an application for an appééhot stay proceedings the district court
unless the district judge so orders. Staypisrapriate here because reversal of the arter

would terminate the action and prevent Wellons fiibigrating its claims in this court. It would
be inefficient and a waste of resources tatioore proceedings while the matter is on appeal.

Therefore, the district court @ceedings should be stayed pendiegplution of appeal. This stg
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does not, however, in purpose or operation iedtie parties fromregaging in settlement
negotiations.

C. Conclusion

Because this case satisfies the steshgaovided by 28 U.S.C. § 1292(b), SER10tion
for certification should be granted. time interest ofydicial economy, SER motion to stay
should also be granted.

1. ORDER

Therefore, it is hereby

ORDERED that Defendans Motion to Certify Order for terlocutory Review and Stay
Proceedings (Dkt. 17) SRANTED,; this courts September 20, 2013 Order (Dkt. 16) is herg
CERTIFIED for interlocutory appeal; and this cas&isAY ED pending the filing of a petition
for permission to appeal in the U.S. Court of Apls for the Ninth Circuithe disposition of thg
petition, and the disposition of any appeal péed by the appellate court. The parties shall
notify the district court within 15 days of final disposition of this appeal.

The Clerk is directed to send uncertified copéthis Order to all counsel of record an
to any party appearing o se at said party last known address.

Dated this 4th day of November, 2013.

ol e

ROBERT J. BRYAN
United States District Judge
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