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HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

ANDREW HENDRICKS, BETHEL
PRESCOTT,

Plaintiffs,
V.
PIERCE COUNTY, et al.,

Defendants.

THIS MATTER is before the Court on Deféants’ Fed. R. Civ. P. 12(b)(6) Motion to
Dismiss. [Dkt. #15]. Plaintiffs Hendricks and Rre#t are journalists amtiembers of an activis
anti-war group, the Port Militzation Resistance (PMR). They claim they were unlawfully
harassed, threatened, and seized by Pierce £ 8tetriff’'s Deputies who stopped them from
filming and taking photographs the courthouse, in what they claim was a coordinated atte|

to deter Plaintiffs’ First Amendment activitieBhey assert various constitutional and state la
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ORDER GRANTING IN PART AND
DENYING IN PART DEFENDANTS’
MOTION TO DISMISS
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claims against the deputies and their superiors, &honell claim against Pierce County.

Defendants argue that Plaintiffs have plausibly pled viable First, Fourth, or14

Amendment claims against the Defendant depufléey also claim tha®laintiffs have not

plausibly alleged sufficient facts to supporittsupervisor claims based on the personal
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involvement of the Defendants Adamson or Pastosufficiently pleadh claim of municipal
liability.
. BACKGROUND

Plaintiffs allegé that, in their role apurnalists, they attendePierce County Superior
Court proceedings, as part of their ongoing i$fto document police taiation against people
who videotape police abuse in public places.m&mbers of the PMR, Plaintiffs also oppose
work of the Regional Intelligere Groups (RIGs). The RIGs grart of the Washington Fusion
Center, which works to detect and prevent actembrism. Plaintiffs allege these organizatig
spy on activists and gathetetligence in order to catalodisrupt, and prevent them from
engaging in First Amendment activity—includingserving and reportingn police interactions
with like-minded individuals. Two of the RIGse directed by Defendant Adamson, who is 4
a supervisor in the Pierce County Sheriff§i€e. Defendants Boyland Villahermosa are the
Pierce County Deputies who aatly interacted with Platiffs at the courthouse.

On August 10, 2010, Plaintiffs attended theaiiynment of a man they believed was a
victim of police and corporatetadiation, and who also filmed poe abuse in public places.
Plaintiff Hendricks entered theartroom and noticed three indikials filming the arraignment|
and another person taking photodrapwho told Hendricks he wagournalist. Hendricks alsg
started filming. After he filrad for 12 to 15 seconds, Pierce County Deputy Boyle told him
cameras were not allowed in the courtroom. Hendricks stopped recording, turned off the
and placed it on his hip. Hendricks pointed out tiher people were filming in the courtroon
Boyle replied that they were medprofessionals, and Hendricks tdlien he too was a journalig

A few minutes later, Deputy Villahermosa approed Hendricks and asked him to step out g

the
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camera,
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! The facts are taken from the Plaintiffs’ Complaint.
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the courtroom with him. Hendricks declinadd Villahermosa said he must accompany him
outside to avoid disrupting the court. Villaherradsld him he was not being arrested, but th
he was being detained.

Outside the courtroom three or falegputies joined Villahermosa, surrounding
Hendricks. Villahermosa asked Hendrickslig identification; Hendricks refused, and
Villahermosa threatened to arrest himdbistruction. Hendricks then produced his
identification. Villahermosa told Hendricks hvas acting like a terrorist and that people wha
conduct surveillance are potentilateats to securityHendricks alleges that Villahermosa
deliberately kept him in the hall untiie proceeding wassentially over.

Plaintiff Prescott had followed Hendricks avidlahermosa out of the courtroom and s
five feet away to watch theteraction. When she picked bpr own camera, Boyle approach
and told her photography was raiowed in the building. Boyleontinued talking to her after
she put her camera down. Prescott allegeBibwe deliberately prevented her from observi
the deputies’ interactions with Hendricks.

The next day, Prescott was watching a arahdefense trial involving the “necessity”
defense in another courtroom. The Judge indhsé expressly allowed cameras, but Presca
did not use a camera in the courtroom or hatllwillahermosa approached Prescott and thr

friends in the hallway in what Prescott feltsxarapid and threatenj manner, and asked why

she had a camera. Villahermosa got close dddPi@scott, in a loud and threatening mannef

that he had already told her that cameras wetrallmwved in the building. She told him that h
camera was off, that the lens cap was od, that she was not planning on taking any
photographs in the courthouse. This conversatantinued until Prescott declared that she

finished with the conversatn and walked away.

at
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As a result of these encounters, Prescott and Hendricks sued Deputies Boyle and
Villahermosa, Lieutenant Adamson, SherifsRa, Pierce County, and the Washington Fusid
Center. They assert 42 U.S.C1383 claims for violations of #ir First, Fourth, Eighth, and 14
Amendment rights, as well as state law claimafegligence, outrage, antlations of Article
1, Section 5 of the Washington Constitution.

Specifically, Plaintiffs sued the deputies {a) violations otheir First Amendment
rights based on their rights fsee exercise and free expressamjournalists; (b) use of
excessive force, unreasonable search andregiand false detention and imprisonment in
violation of their Fourth Amesiment rights; and (c) Fourteermendment violations of the
equal protection and substantive due processsels. They sued Lieutenant Adamson for
orchestrating and encouraging the deputiesawful conduct. They sued Pierce County for
failure to train, discipline, and supervise itsppoyees. They assert similar claims against
Pastor.

Defendants seek dismissal of all of these claithey argue that Plaiiiffs have not pled
and cannot plausibly plead viatclaims for violations ofheir First, Fourth, or #4Amendment
rights. Defendants’ motion arguttgat Plaintiffs have failed to plausibly allege a custom or

policy, or allege facts supporting the actionable involvement of super¥isors.

2 Plaintiffs concede that their gtith Amendment claim and their staaw claims for negligence and
intentional infliction of emotional distress should be dismissed. [Dkt # 28]. Defendésiteh to Dismiss these
claims is GRANTED.

Plaintiffs also “concede that [they] may not have a cognizable class undel"tAeng@ddment.” [Dkt #
28]. Plaintiffs have not plausibly pled facts to suppeembership in a protectedask. Defendants’ Motion to
Dismiss these claims is GRANTED.

There is not a private right of action for damages under Article 1, Section 5 of the Washington Stat
Constitution, a point the Plaintiffs conced®ashington courts have consistently rejected invitations to establ
cause of action for damages based upon constitutional violations ‘without the aid of augmentative legislatio
Sys. Amusement Inc. v. StatéVash. App. 546, 517, 500 P.2d 1253 (19Txfendants’ Motion to Dismiss

n

=

sh a

nL]”

Plaintiffs’ claims for violations of Article I, S¢ion 5 of the Washington Constitution is GRANTED.

[DKT. #15] - 4
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Il DISCUSSION

A. Fed. R. Civ. P. 12(b)(6) Standard.

Dismissal under Rule 12(b)(6) may be basecither the lack cd cognizable legal
theory or the absence of sufficient faalieged under a cograble legal theoryBalistreri v.
Pacifica Police Dep't901 F.2d 696, 699 (9th Cir. 1990). A complaint must allege facts to
a claim for relief that is plausible on its facéee Ashcroft v. Igbab56 U.S. 662 (2009). A
claim has “facial plausibility” when the partyedeng relief “pleads factual content that allows
the court to draw the reasonable infereneg the defendant is liable for the misconduct
alleged.” Id. at 678. Although the Court must acceptras a complaint’s well-pled facts,
conclusory allegations of law and unwarrantddnences will not defat an otherwise proper
Rule 12(b)(6) motionVasquez v. L.A. County¥87 F.3d 1246, 1249 (9th Cir. 2003prewell v.
Golden State Warriot266 F.3d 979, 988 (9th Cir. 2001). “[plaintiff's obligation to provide
the ‘grounds’ of his ‘entitle[mdhto relief’ requiresmore than labels and conclusions, and a
formulaic recitation of the elements of a cause of action will not do. Factual allegations n
enough to raise a right to reli@bove the speculative levelBell Atl. Corp. v. Twomb|y550
U.S. 544, 555 (2007) (citationa@ footnote omitted). This requires a plaintiff to plead “morg
than an unadorned, the-defendant-unlawfully-harmed-me accusaligmral, 556 U.S. at 678
(citing Twombly.

On a 12(b)(6) motion, “a district court shoulagt leave to amend even if no request
amend the pleading was made, unless it deterntia¢she pleading could not possibly be cut
by the allegation of other fact€Cook, Perkiss & Liehe W. Cal. Collection Sery911 F.2d 242

247 (9th Cir. 1990). However, where the factsrarein dispute, and theole issue is whether

State

ust be

A1”4
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there is liability as a mattef substantive law, the court may deny leave to amétiatecht v.
Lund 845 F.2d 193, 195-96 (9th Cir. 1988).

B. Plaintiffs’ First Amendment Claims.

Plaintiffs allege multiple variations of First Amendment claims. They argue that thg
Defendant deputies violated their right tedrexpression and to “exercise” their rights as
journalists when they allegedly tassed and seized them. They also claim they had a “jour
privilege” that gives their actities heightened protection.

Defendants argue that Plaintiffs have faileghlausibly allege that the deterrence of
Plaintiffs’ political speech was a substantiahwotivating factor in Defendants’ conduct, and
that Plaintiffs’ reliance on the “journalist privile§is misplaced. They jnt out that Plaintiffs
do not have a constitutionaght to use cameras in the courtroom and that a court rule
reasonably requires the medieotmtain the judge’s permission before using a camera in the
courtroom. They also argue that Plaintiffs hae¢ shown that their aess to the courts was
denied.

The issue is whether Plaintiffs have plélgipled a viable claim that the deputies
retaliated against them in order to stop and de&mntinom engaging in thexercise of their Firg
Amendment right to political free speech.

The parties agree that“order to demonstrate a Filssinendment violation, a plaintiff
must provide evidence showing tlmt his actions the defendant degel or chillecthe plaintiff's
political speech and such deterrence was aautis or motivating factor in the defendant's
conduct.” Mendocino Envtl. Ctr. v. Mendocino Cnt$92 F.3d 1283, 1300 (9th Cir. 1999)
(quotingSloman v. TadlogR1 F.3d 1462, 1469 (9th Cir. 1994A. Plaintiff “may not recover

merely on the basis of a speculative ‘chill’ doegeneralized and legnate law enforcement

U

nalist

~—+

initiatives.” Gibson v. United Stateg81 F.2d 1334, 1338 (9th Cir. 198f@rt. denied479 U.S.

[DKT. #15] - 6



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

1054 (1987). The Defendant’s intentaisequired element of the claifMendocino Env'l Ctr. v|
Mendocino Cnty.14 F.3d 457, 464 (9th Cir. 1994Allegations of “discrete acts of police
surveillance and intimidation diresxt solely at silencing” attzen will survive a motion to
dismiss.Gibson,781 F.3d 1334, 1338.

1. Hendricks' free speech claim against Villahermosa.

Hendricks’ primary, and strongest, claim iattibeputy Villahermoséand later three or
four other officers) deliberately detained hamtside of the courtroom until the proceeding w4
essentially over. Hendricks’ claim that they dalin order to prevent him from witnessing or
documenting the proceeding is plausible. Thauties’ claim that they detained Hendricks
outside to avoid disrupting thequeedings does not establish that they had a right to detain
in the first place. Hendricks claims thathed already turned off the camera. Under
Mendocing Hendricks has pled sufficient facts tifendants’ conduct deterred his political
speech and that such deterrence was a stilastanmotivating factor in that conduct.
Defendants’ Motion to Dismiss Hdricks’ First Amendment clairagainst the deputies based
this encounter is DENIED.

2. Prescott’s free speech claim against Boyle.

Prescott’s First amendment claim is simildsgsed on her claim that she is a journalis
involved in the documentation of police retiba against individualgvho videotape police
abuse in public places. She claims that Boyle \eoldtter rights during each of his interaction
with her.

Mendocinorequires Prescott to plausibly pleadttBoyle deliberately prevented her
from watching and documenting the interactioimtsen Hendricks and the deputies. Presco
claims that Boyle blocked her lir## sight, and insisted on talig to her so that she could not

hear Villahermosa’'s simultaneoasnversation with Hendricks, andatrhe did so even after sh

1S

him

on
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)
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put her camera away. Prescott’s claimed stadus journalist does not give her the unfettere
right to document, or even watch, any intei@ctshe desires, and shas not plausibly plead
that it does. Unlike Hendricks, égcott does not claim that she veasually detained. Prescoti
claim that Boyle’s acts deterred her politicaéeph and that such detence was as substantia
or motivating factor in the Defendants’ conduchdg plausible, on the facts she has alleged.
Defendants’ Motion to DismidBrescott’s First Amendmentasin against Boyle is GRANTED
and those claims are DISMISSED, with prejudice.

3. Plaintiffs’ “journalist privilegé claims against both deputies.

Both Plaintiffs also assert “journalist pitege” First Amendment claims. The gist of
these claims seems to be that as journatisty, have enhanced First Amendment rights to
document court proceedings, or to not be spokéfrthey do so in violation of a court rule.
Defendants argue that thmupnalist privilege does napply to this case.

Plaintiffs’ attempt to shoehorn a plain viémifree speech claim into an enhanced
“journalist privilege” claim is not effctive. Plaintiffs’ claim relies o re Madden151 F.3d
125 (3d Cir. 1998). But the “jourhst privilege” described itMaddenis a “qualified privilege
against compelled disclosure” @fournalist’'s sources or infoation, not a constitutional right
In re Madden151 F.3d 125, 128 (3d Cir. 1998¢esalso Shoen v. ShoénF.3d 1289, 1293 (9
Cir. 1993) (Thgournalist's privilege is a partial First Amendment shield “that protects
journalists against compelled disclosure in ali¢gial proceedings, civind criminal alike.”).

Plaintiffs have not claimed #t any Defendant sought the qaumhsion of their sources, o
even their work product. Plaintiffs’ “jourhst privilege” claim is not plausible. The

Defendants’ Motion to Dismiss this claim is GRTED, and it is DISMISSED, with prejudice

[DKT. #15] - 8
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C. Plaintiffs’ Fourth Amendment Claims.

Plaintiffs claim that the deputyefendants used threats ofderand arrest to detain the
without any basis in violation of their Foufmendment rights. Hendricks specifically claim
Villahermosa unlawfully seized and detained kwmen he required him to exit the courtroom
and three or four other deputies surrounded thineatening and intimidating him. Prescott
alleges Boyle and Villahermosa unlawfully seized and detained her when they individually
approached her to discuss the use of her caména rourthouse. Both Plaintiffs also claim t
the deputies used excessive force in detainiegnthDefendants arguesathall of Plaintiffs’
Fourth Amendment claims should be dismissechlise the deputies did rsetize Plaintiffs and
the actions of the deputies were objectively reabttn Defendants alswgue that Plaintiffs
have not pled that the depwiesed any force at all.

1. Plaintiffs’ unreasonable seizuamd false detention claims.

“[A] person is ‘seized’ only when, by meaotphysical force or a show of authority, h
freedom of movement is restrainedJhited States v. Mendehadl46 U.S. 544, 553 (1980)n
order for “seizure” to have occurred, there must either be some application of physical for
even if extremely slight, or a show afithority to which the subject yield€alifornia v. Hodari
D., 499 U.S. 621, 625 (1991An officer may seize a suspect without making physical conta

United States v. Manzo-Jurad#b7 F.3d 928, 933-34 n.3 (9th Cir. 2006). When determinin

m

[72)

hat

is

\Ct.

g

whether a reasonable person would feel he waddreave, a court may look at the “threatening

presence of several officers; the display afempon; the physical touching of the person by t
officer; [and the] language or tone indicat that compliance with the officer was
compulsory[.]” United States v. Glove®57 F.2d 1004, 1008 (2d. Cir. 1992).

The Constitution does not forbid akarches and seizures, but ratheeasonable

searches and seizureBerry v. Ohig 392 U.S. 1, 9 (1968). In deteimng the reasonableness

he

[DKT. #15] - 9
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the seizure, courts balance “on the one handelgeee to which it intrues upon an individual’s
privacy, and on the other, the degree to whic iiteeded for the promotion of legitimate
governmental interestirginia v. Moore 553 U.S. 164, 164 (2008) (quotikigyoming v.
Houghton 526 U.S. 295, 300 (1999)).

a. Hendricks’ unlawful seizure and detention claim against
Villahermosa.

Hendricks’ Fourth Amendment claim agditise deputies is related to his First

Amendment claim, arising from the same incident. Hendricks claims that Villahermosa a

three or four deputies unlawfuleized and detained him. Hendricks’ claim plausibly alleges

that he felt he had no choice but to accompdiighermosa into the halthat he reasonably
believed he was not free to leavHendricks points specifitato the deputies’ show of
authority through the “threatemg presence of several officers... [and the] language or tone
indicating that compliance with ¢hofficer was compulsory[.]'Glover, 957 F.2d 1004, 1008.
Hendricks claims that after he refused to le@meecourtroom Villahermosa told him that he w
being detained. Three or four other deputies thurrounded Hendricks the hallway, and that
Villahermosa threatened to arrésndricks if he did not show hidentification. He claims tha
Villahermosa called him a terrorist and a thteagecurity. These allegations—barely— statg
plausible claim for unlawful seize and detention against Viletmosa. Defendants’ Motion t
Dismiss Hendricks’ Fourth Amendment unlaWwéeizure and detention claims against
Villahermosa is DENIED. If and to the extent he asserts a similar claim against other,
unidentified deputies who “assisted” Villaihgosa, those claims are DISMISSED.

b. Prescott’'s unlawful seizure and detention claims against
Villahermosa and Boyle.

Prescott’'s Fourth Amendment unlawful seizure and detention claims against

Villahermosa and Boyle are similar to her Fksnendment claims, arising from the same

AS

P a

[DKT. #15] - 10
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incidents. Prescott’s claims are based on twalards. In the first incident, Prescott alleges t
Boyle deliberately blocked her view of the deputieseraction with Hendricks to stop her frof
documenting the interaction.

In the second incident, Prescott allegesaVidrmosa approached Prescott and her thi
companions and spoke to them, in what shendavas a loud and threatening manner, abou
use of her camera. In both events pled a reasmpabson could conclude she was free to le
Mendehall 446 U.S. 544. Unlike Hendricks, Presabdes not claim that she faced multiple
officers, or the threat of arrest. She does raitricthat she was told, or even that she felt, shg
could not leave. To the contrary,time second incident she admits dittleave, without
consequenceSee Glover957 F.2d 1004, 1008. These facts do not amount to a Fourth
Amendment claim for unlawful seizure detention, as a matter of law.

Defendants’ Motion to Dismiss PrescotEeurth Amendment seizure and detention
claims against both deputies is GRANTED, #imose claims are DISMISSED with prejudice.

2. Plaintiffs’ excessive force claims against both deputies.

Both Plaintiffs also allege that both depstiesed excessive force. The reasonablene
force used to apprehend a suspect is deternhipédarefully balancing theature and quality o
the intrusion on the individual's Fourth Antgnent interests against the countervailing
governmental interests at stakd®orle v. Rutherford272 F.3d 1272, 1279 (9th Cir.2001)
(citing Graham v. Connor490 U.S. 386, 396 (1989)). The reasonableness of force used n
considered “from the perspective of a reasonaffleer on the scene, rather than with the 20
vision of hindsight.”Id.

Neither plaintiff has pled that any force wagdisat all. Defendds’ Motion to Dismiss
Plaintiffs’ Fourth Amendment claims is GRANTEBNd Plaintiffs’ excessive force claims are

DISMISSED with prejudice.

hat
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D. Plaintiffs’ Fourteenth Amendment Due Process Claims.

Both Plaintiffs also bring separate™ Amendment due process claims, arising from t
same set of facts. Plaintiffs claim that theputies engaged in extreme and highly inappropr
behavior when they deliberately detained and$sed the Plaintiffs. Dendants argue that the
due process claims are indistimghable from the First and Fourth Amendment claims and tf
the deputies’ alleged conduct does not “shibekconscience,” as a matter of law.

Where the text of a particular Amendmergaely provides the basig a constitutional
protection, Plaintiffs must relgn that Amendment. Substantidae process is not a separate
“catch all” constitutional protectiorseeAlbright v. Oliver 510 U.S. 266, 273 (1994). The
Plaintiffs have asserted claims under the Rirst Fourth Amendments. They serve as explid
textual sources of constitutional protection from goweental interferencek-urther, in order to
prevail on a substantive due process claim, thergavent official’s conduct must exercise “th
most egregious official conduct,” such tliagir actions “shock the conscienceCity of
Sacramento v. Lewi$23 U.S. 833, 846 (1998). While Hen#éisdhas, narrowly, plausibly pleg
that his First Amendment rights were chilled anat he was unlawfully dained in violation of
his Fourth Amendment rights, the facts do ngipsut an additional claim of egregious condu

that shocks the conscience, as a matter of |I®efendants’ Motion t®@ismiss Plaintiffs’ 14

Amendment due process claims is GRANTED #ma$e claims are DISMISSED with prejudi¢

E. Plaintiffs’ Supervisor Liability Claims.

Hendricks claims that Adamson and Pastor weeesonally involvedn the deprivation

of his First and Fourth Amendment righks creating and implementing a policy to threaten,

% Both Plaintiffs have asserted supervisor liability Mwhell claims. However, all of Prescott’s claims
have been dismissed as a matter of law. A constitutional violation is a predicate to any supervisor listalisliq

his

ate

nat

t

e

e.

=

claim.See e.g., Monell v. N.Y.C. Dep't of Soc. Se426.,U.S. 658 (1978).
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intimidate, and detain activists (him) in orde prevent them from exercising their First
Amendment rights. He also broadly claithat Adamson failed to train, supervise, and

discipline the deputies when they did so.

Hendricks similarly claims that Pastor haersonal knowledge of the acts, and that he

too failed to train, supervise, and discipline tiiticers. Defendants argue that these claims
actually defective claims for respondeat supdranility, and that Hendricks cannot plausibly
plead facts to support the supsors’ personal involvement @ny alleged constitutional
deprivation.

A plaintiff may state a supeisor liability claim against a supervisor for deliberate
indifference “based upon the supervisor's kigolge of and acquiesosmin unconstitutional
conduct by his or hhesubordinates.”Starr v. Baca652 F.3d 1202, 1207 (9th Cir.2011). A

supervisor is only liable for the constitutionabhations of his or her subordinates if (1) the

supervisor participated in or dated the violations; af2) knew of the violabns and failed to a¢

to prevent themTaylor v. List,880 F.2d 1040, 1045 (9th Cir. 1989).

Personal participation is requirtmestablish liability under 81983Faylor, 880 F.2d at
1045. Liability is imposed for the supervisor'sso culpable action or inaction in the training
supervision, or contraif his subordinatesClay v. Conleg815 F.2d 1164, 1170 (8th Cir. 198
or for conduct that showed a “reckless dtates indifference to té rights of others.Bordanaro
V. McLeod 871 F.2d 1151, 1163 (1st Cir. 1989). To impsggervisory liability for failure to
train, the supervisor must haveebe'deliberately indifferent” téthe need for “more or different

training.” Clement v. Gome498 F.3d 898, 905 (9th Cir. 2002).

4 Hendricks’ 14" Amendment claim is not meritorious, and is dismissed above. His
“supervisor liability” claims, necessarily based oae thability of this clam, is similarly without

—+

merit, and is DISMISSED.
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1. Hendricks’ supervisory liahty claims against Adamson.

Hendricks alleges that Adamson was directiyolmed in the constitional deprivation of

his rights, and that he did so deliberately.nétécks specifically alleges that Adamson, as the

Director of two of the RIGs and a supervisothe Pierce County Shéis Office, created and

implemented the inter-agency policy that ledhe violation of his First and Fourth Amendment

rights. He also alleges that aghson identified the members of the PMR and that he encou
the deputies to act unlawfully.

Hendricks’ has plausibly pled that Adaom was personally involved by aiding and
directing the constitional violations.SeeStarr,652 F.3d at 1207-08efendants’ Motion to
Dismiss Hendricks’ supervisory liability claim against Adamson is DENIED.

2. Hendricks’ supervisory liabtly claims against Pastor.

In contrast, Hendricks’ claim that Pasteas personally involved in the creation and
implementation of this policy is not plausiblelendricks has made only a general, entirely
conclusory allegation that Pastor had arysonal participation in the constitutional
deprivations. Hendricks implicitly admits amich by focusing instead on his (also conclusot
allegation that Pastor failed tain and supervise his deputiegsich is inconsistent with the
claim that he personally participated in tunstitutional deprivations. Hendricks has not
plausibly pled that Pastor participdtin or directed the violations.

But Hendricks’ claim that Pastor failed to train, supervise, or discipline the officers

also insufficient as a matter of law. Hen#sdas not alleged who Pastor failed to train,

supervise, or discipline, or hatlvey should have been trainedpsrvised, or disciplined instead.

Nor has Hendricks plausibly ple#ttht Pastor had a deliberate iifielience to train, supervise, (

discipline.

[DKT. #15] - 14
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Hendricks claims that if his claims agaiRststor are insufficient, he is prepared to
supplement his allegations withesyific facts. It is perhagsossible that he could state a
plausible claim that Pastor is liable for the constitutional deprivatioswided above (First an
Fourth amendment claims, based on the incidetite courthouse). Hendiricks and he is
granted LEAVE TO AMEND his complaint to do so, on this limited claim only.

F. Hendricks’ Claims Against Pierce County.

Hendricks similarly claims that Pierce@nty created and implemented an unlawful
policy and failed to train, supervise, and gfioe its officers. Pierce County argues that
Hendricks has not identified a formal policy, adstanding practice or cash, or pled any fact
to support a plausible claim thi&de County was deliberately indifent, or failed to supervise,
discipline, or train its officers.

1. Hendricks’Monell claim against Pierce County.

A municipality cannot be held liable und®d.983 for its employees’ actions on a theg
of respondeat superioMonell v. N.Y.C. Dep't of Soc. Servi36 U.S. 658, 691(1978). For a
municipality to be liable under § 1983, a pldintnust prove that: (1) a city employee commit
the alleged constitutional violation pursuanatformal governmental policy or a longstanding
practice or custom which constitutes the “staddaperating procedure” of the local governme
entity; (2) the individual who comitted the constitutional tort wasn official with final policy-

making authority and that the challenged aciiself thus constituted an action of official

governmental policy; or (3) an official with fihpolicy-making authority réfied a subordinate's

unconstitutional decision or action and the basis foGitlette v. Delmore979 F.2d 1342,
1346-47 (9th Cir.1992).
While Hendricks has not alleged a formalmtipal policy, he has alleged a longstand

practice or custom that he asserts constitutes a standard operating procedure. He allege
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Adamson and Pastor created and implementedt@ragency policy to identify members of the
PMR and threaten, intimidate, and detain themrder to prevent the activists from exercising

their First Amendment rights€Even though the three factual etehlendricks pled occurred on

two consecutive days and involvéte same two officers, Hendrickgas pled enough to survivg
this Motion to Dismiss. Defendants’ Moti to Dismiss the Monell claim—again, limited to
the two constitutional calims that haservived this motion—is DENIED.

2. Hendricks’ failure to train, disciplin@r supervise claim against Pierce County.

“A municipality’s culpability for a deprivatin of rights is at itnost tenuous where a
claim turns on a failure to trainConnick v. Thompson__U.S. _, 131 S.Ct. 1350, 1359 (201
In “virtually every instance where a person hag hig or her constitutial rights violated by a
city employee, a § 1983 plaintiffilvbe able to point to something the city ‘could have done’
prevent the unfortunate incidentCity of Canton489 U.S. 378, 392 (1989) (citi@klahoma
City v. Tuttle 471 U.S. 808, 823 (1985)). A municipality mag held liable for its failure to ac
only when its deliberate indifference led toanission that caused an employee to commit t

constitutional violation.Gibson v. County of Washoe, N&290 F.3d 1175, 1186 (9th Cir. 200

(citing Farmer v. Brennan511 U.S. 825, 841 (1994)). “To prove deliberate indifference, the

plaintiff must show that the smicipality was on actual or camsctive notice that its omission
would likely result in a constitutional violationFarmer, 511 U.S. at 841.

Hendricks has claimed that Pierce Couatled to properly train, supervise, and
discipline its officers. Howevehe has not pled any facts to sugghbrs conclusory allegation.
As was the case with Pastor, Hendricks has not specified how Bieuogy failed to train,

supervise, or disciplings officers, or how they should have been so trained. Hendricks is

D

1),

granted LEAVE TO AMEND to plead specific fat¢tssupport his failure to train, discipline, and
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supervise claim against Pierce County. Agtiis amendment may relate only to the limited
surviving constitutional violation claims.
[ll. CONCLUSION
Defendants’ Motion to Dismiss [Dkt. #1 GRANTED IN PART AND DENIED IN
PART, as follows:

Eighth Amendment cruel and unusual punishment claiGRANTED;

Negligence claims-GRANTED;

Outrage claims-GRANTED;

14" Amendment equal protection claims against deputi€@RANTED ;

Washington State Constitutiontiale I, Section 5 claims-GRANTED ;

Hendricks’ First Amendment free espch claim against Villahermosd>ENIED;

Prescott’s First Amendment free speech claim against BOG&ANTED;

Plaintiffs’ First Amendment “journalist privilege” free exercise claims agains

deputies - GRANTED;

e Hendricks’ Fourth Amendment unreasbleaseizure and ]detention claims
against Villahermosa-BENIED;

e Prescott’'s Fourth Amendment unreasoradizure and false detention claims
against Boyle and VillahermosasRANTED;

¢ Plaintiffs’ Fourth Amendment excessive force claims against deputies —

GRANTED;

Plaintiffs’ 14" Amendment due process claims against deputieRANTED;

Prescott’s supervisor liability claims against AdamsoGRANTED;

Prescott’s supervisor liability claims against Past@dBRANTED;

Prescott’'dVionell claim against the County based on polic¢=RANTED;

discipline—GRANTED.

Hendricks’ supervisor liabtly claims against Adamson-BENIED;

Hendricks’ supervisor liabtly claims against PastorEAVE TO AMEND ;
Hendricks’Monell claim against the County based on polici3ENIED;
HendricksMonell claim against the County basedfaiture to train, supervise, ¢
discipline—LEAVE TO AMEND .

ITIS SO ORDERED.
Dated this 19 day of March, 2014.

TR B

RONALD B. LEIGHTON
UNITED STATES DISTRICT JUDGE

Prescott’sMonell claim against the County basedfaiure to train, supervise, or

[
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