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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

CLARENCE BRUCE JOHNSON

o CASE NO.13¢v-05742 JRC
Plaintiff,

ORDERON PLAINTIFF'S
V. COMPLAINT

CAROLYN W. COLVIN, Acting
Commissioner of the Social Security
Administration

Defendant.

This Courthas jurisdiction pursuant to 28 U.S.C. 8§ 636(c), Fed. R. Civ. P. 73
Local Magistrate Judge Rule MJR fs&e alsd\otice of Initial Assignment to a U.S.
Magistrate Judge and Consent Form, ECF3JGonsent to Proceed Before a United
States Magistrate Judge, ECF M. This matter has been fully brief¢gte ECF Nos.
12, 16, 17.

After considering and reviewing timecord, theCourtfinds that the ALJ erred
when reviewing the medical evidence from examining doctorHBibrunn. Although

the ALJ found thaDr. Heilbrunnrelied on plaintiff's subjective statements, the recors
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demonstrates otherwise. Slanly, although the ALJ found that plaintiff's activities
demonstrated that he could function greater than he allegezl phéheactivities noted
by the ALJare inconsistent with Dr. Heilbrunn&gpinion.

Thereforethe ALJfailed toprovidespecific and legitimateeasonsupported by
substantial evidence in the recdod discounting Dr. Heilbrunn’s opiniothis matter
must be reversed and remangedsuant to sentence four of 42 U.S.C. 8 40&(dhe
Acting Commissionefor further consideratian

BACKGROUND

Plaintiff, CLARENCE BRUCE JOHNSONwas born ill959and was$0 years
old on the alleged date of disability onset of January 10, @&EJr. 19192). Plaintiff
attended school to the seventh grade and obtained his GED whilsan (. 48)
Plaintiff owred and operated a recycling business until he became unablkt@rwo
48-51, 203).

According to the ALJ, laintiff has at least the severe impairments of
“degenerative disc disease and restless leg syndrome (20 CFR 404.15720(@Q).

At the time of the hearing, plaintiff was living in a rental house (Tr. 56).

PROCEDURAL HISTORY

Plaintiff's application for disability insurance (“DIB”) benefits pursuant to 42
U.S.C. 8423 (Title Il) of the Social Security Agasdenied initially and following
reconsideratioifseeTr. 96-105, 109115, 19192). Plaintiff's requested hearing was he

before Administrative Law Judge Kimberly BoyCthe ALJ”) onFebruary 27, 2012

(seeTr. 34-85. OnMarch 22, 2012the ALJ issad a witten decision in whichlse
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concluded that plaintiff was not disabled pursuant to the Social Secutifge®d r.17-
33).

In plaintiff’'s Opening Brief, plaintiff raises the following issu€k) Whether or
not the ALJ erred in evaluating the medical opinsource evidence in the recp(?)
Whether or not the ALJ erred in assessing the plaintiff's credibility andigestimony
(3) Whether or not the ALJ erreghen evaluatinglaintiff's past relevanivork; and(4)
Whether or not the ALJ erred by failitg consider the effects of plaintiff's medication
on his ability to workseeECF No.12, pp. 1-2).

STANDARD OF REVIEW

Pursuant to 42 U.S.C. § 405(g), this Court may set aside the Commi'ssione
denial of social security benefits if the ALJ's findings are based ahdegr or not
supported by substantial evidence in the record as a vidajéss v. Barnhart427 F.3d
1211, 1214 n.1 (9th Cir. 20059i{ing Tidwell v. Apfel161 F.3d 599, 601 (9th Cir.
1999)).

DISCUSSION

(1) Whether or not the ALJ erred in evaluating the medical opinion source
evidence in the record

Plaintiff contends that the ALJ erred by rejectingdp@ions of Dr. Mark
Heilbrunn, M.D., who examined plaintiff on March 8, 20%&€Tr. 245-5]). Although
plaintiff contends that Dr. Heilbrunn’'s opinies uncontradicted, his opinios
contradicted by the opinion of the state agency medical consuligetamining

physician, Dr. Norman Staley, M.DsgeTr. 101-03).
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The ALJ must provide “clear and convincing” reasons for rejedteg t
uncontradicted opinion of either a treating or examining pig/si Lester v. Chater81
F.3d 821, 830 (9th Cir. 199§jiting Embrey v. Bowe 849 F.2d 418, 422 (9th Cir.
1988). But when an examining physician’s opinion is contradicted, thaboman be

rejected “for specific and legitimate reasons that are supporteuldstantial evidence i

the record.”ld. at 83031 (citing Andrews v. Shalaléb3 F.3d 1035, 1043 (9th Cir. 1995%);

Murray v. Heckler 722 F.2d 499, 502 (9th Cir. 1983)).
Although defendant contends that the ALJ reje€tedHeilbrunn’s opinion

because it was inconsistent with plaintiff's subjective statemeims. tdeilbrunn, the

ALJ made no such findingAccording to the Ninth Circuit, “[[Jongtanding principles of

administrative law require us to review the ALJ’s decisiaetaon the reasoning and
actual findings offered by the Al=J- not post hoaationalizations that attempt to intuit
what the adjudicator may have been thinkirgray v. Comm’ of SSA54 F.3d 1219,
1225-26(9th Cir. 2009) ¢iting SEC v. Chenery Corp332 U.S. 194, 196 (1947) (other
citation omitted))see also Molina v. Astrué74 F.3d 1104, 1129th Cir. 2012) (“we
may not uphold an agency’s decision on a ground not actually relied on by tbg'age
(citing Chenery Corp, supra&32 U.S. at 196

While an ALJ can reject an opinion if it based entirely on plaintiff's subgcti
reports, Dr. Heilbrunn did not rely entirely on plaintiff's subjective repdPlaintiff
reported to Dr. Heilbrunn that he was not limited in sitotiger than positional change

(seeTr. 246) Nevertheless, Dr. Heilbrunn concluded thlaintiff only could sit for a

—

\A!
N

UJ

total of five hours in an eight hour workdalyhe ALJ incorrectly stated that he
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discounted Dr. Heilbrunn’s opinion in pdoy finding thatthe “unremarkable objective
findings noted on examination” demonstrated tatHeilbrunn reled to some extent o
plaintiff's subjective description of his symptoms and limitatisee(r. 28). However,
it is clear from a review of the record tiixt Heilbrunn did not rely on plaintiff's
subjective statements for his opinion limiting plaintiff to sitting for a total of liwers in
an eight hour workday, as plaintiff reported to Dr. Heilbrunn thatde et limited in
sitting other than positional changse€Tr. 246).Had Dr. Heilbrunn relied on plaintiff's
subjective statements as opposeliscown observation and review of objective
evidence, Dr. Heilbrunn would have opirtbdt plaintiffhad nolimitations on sitting
other than the need to change positidmerefore, to the extent that the ALJ found tha
Dr. Heilbrunn relied on plaintiff's subjective reports for his opiniort faintiff only
could sit for a total of five hours in an eight hour workday, this finding is notllase
substantial evidence in the record as a whole.

In addition, the Court concludes that the ALJ appears topgraveded her own
interpretation of Dr. Heilbrunn’s examination results by charactgrtbem as
“‘unremarkable” ¢e€Tr. 28). However, as noted by plaintiff:

Dr. Heilbrunn noted midline and paraspinous tenderness of the spine and
postural range of motiomhitation of the lumbar spine (internal citation

to Tr. 520). The range of motion of the lumbar spine was significantly
limited. Dr. Heilbrunn noted that the claimant’s flexion wasdégrees.

Normal flexion of the lumbar spine is g@grees. (Internal @tion to
Scivally v. Sullivan966 F.2d 1070, 1073 fn.1 (7th Cir. 1992)).

(Opening Brief, ECF No. 12, p. 5).

n
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Plaintiff's characterization of the record is accurateDr. Heilbrunn noted
tenderness on examination, as well as spinal flexion of 15 dggesds. 24849). The
Court concludes that the ALJ’s provision of her own interpretation oHBitbrunn’s
examination results as “unremarkable” does not provide support for hanihetern to
not credit fully Dr. Heilbrunn's opinion that plaintiff calikit for only five hours in an
eight hour work dayAn ALJ must explain why her own interpretations, rather than t
of the doctors, are corre@®eddick v. Chaterl57 F.3d 715, 72@th Cir. 1998)citing
Embrey v. BowerB849 F.2d 418, 4222 (9th Cir. 1988)).

The only other reason provided by the ALJ for her failure to creljitQw.
Heilbrunn’'s opinions was that plaintiff's activities “support greatectioning than
alleged, particularly with regard to the claimant’s ability to perform sit{isgeTr. 28).
This appears to be a justification for failing to credit Dr. Heilbrunn'siopihecause of
the ALJ’s previous finding that his opinion was based on plaintiff's subgeotiports.
However,as discusseduch a finding by the ALJ is not sugrted by substantial
evidence in the record.

In addition, the ALJ’s reference to plaintiff's activitiesedanot encompass a
legitimate reason for her failure to credit fully Dr. Heilbrunn’s opinasinone of the
activities mentioned by the ALJ demonstrate that plaintiff is capable of sittimgofie
than five hours within the context of an eight haarkday. Even if plaintiff's credibility,
was not credited fully, the ALJ nevertheless must provide specific gitichigte reasons

for rejecting an examing doctor’s opinion, especially in the situation such as this o

nose

he, in

which the doctor provides independent observations in support of his opinion.
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For the reasons stated and based on the relevant record, thed@oludes that
the ALJ did not providspecific and legitimate reasons based on substantial eviden
the record as a whole for her failure to credit fully Dr. Heilbrunn’siopinrhe Court
also concludes that this error is not harmless error.

The Ninth Circuit has “recognized that harmlessor principles apply in the
Social Security Act contextMolina v. Astrue674 F.3d 1104, 1115 (9th Cir. 2012)
(citing Stout v. CommissionegBocial Security Administratiod54 F.3d 1050, 10589th
Cir. 2006)(collecting cases)). Here, the ALJ failedcredit Dr. Heilbrunn’s opinion tha
plaintiff could sit for only five hours in an eight hour work day, and insteadifthat
plaintiff couldsit for six hours in an eight hour work day in her residual functional
capacity [RFC] analysiséeTr. 24). Tle ALJ’s step four and step five findings were
based on this RFC, dmas the steps four and five findings may be different when bag
on an RFC that includes #tsg limitation to less than silxours in an eight hour
workday, this mattemustbe evaluatednew.

(2) Whether or not the ALJ erred in assessing the plaintiff's credibility
and pain testimony

The Court already has concluded that the ALJ erred in revielengédical
evidence and that this matter shouldé®ersed and remanded for furtieensideation
see suprasection 1In addition, a determination af claimant’s credibility relies in part
on the assessment of the medical evideBee20 C.F.R. § 404.1529(cherefore, for
this reason, plaintiff's credibility should be assessed dokowing remand of this

matter as should angillegations ofide effects from medication

cein

sed
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(3) Whether or not the ALJ erred by treating the plaintiff's past relevant
“composite job” work as a recycling yard operator as two separate
jobs and then finding him capable of performing the least demanding
job.

Similarly, as this matter must lbeversed and remanded for further consitien

of the medical evidengeee suprasection 1steps four and five of the sequential
disability evaluation process must bompleted anew, as necessand the remaining

contentions of plaintiff will not be discussed

CONCLUSION

The ALJ erred when reviewing the medical evidence providecdayiaing
doctor, Dr. Heilbrunn.

Based on this reas@md the relevant record, the COORDERS that this matter
be REVERSED andREMANDED pursuant to sentence four of 42 U.S.C. § 40f(Q)
the ActingCommissionefor further consideration.

JUDGMENT should be for plaintiff and the case should be closed.

Ty TS

J. Richard Creatura
United States Magistrate Judge

Datedthis 7" day ofJuly, 2014
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