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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

MARIA LOUISE JONES,
Case No. 3:13-cv-05852-KLS
Plaintiff,
V. ORDER AFFIRMING DEFENDANT’'S
DECISION TO DENY BENEFITS
CAROLYN W. COLVIN, Acting
Commissioner of Social Security,

Defendant.

Plaintiff, appearingpro se in this case, seeks judicial rew of defendant’s denial of her

applications for disabled widow’s and supplemeségurity income (“SSI”) benefits. Pursuant

to 28 U.S.C. 8§ 636(c), Federal Rule of CRiocedure 73 and Local Rule MJR 13, the partieq
have consented to have this matter heard dytidersigned Magistrafeidge. After reviewing
the parties’ briefs and the remauag record, the Court hereby finttsat for the reasons set forth
below, defendant’s decision to deny benefits should be affirmed.

FACTUAL AND PROCEDURAL HISTORY

On December 9, 2010, plaintiff filed applians for disabled widow’s benefits and
another one for SSI benefits, alleging in bagiplications that she became disabled beginning

December 10, 2004. S&CF #19, Administrative Record (“AR”) 3Both applications were

! Plaintiff also filed an application for disability insuranceékits on the same date, alleging as well therein that
became disabled beginnillgecember 10, 2004. Sek But because as noted belpiaintiff subsequently amende
her alleged onset date of disability to October 5, 2018 pbacause her date last insured is March 31, 2003, that
application was dismissed at the administrative hearing leveldS8edwell v. Apfel 161 F.3d 599, 601 (9th Cir.
1998) (to be entitled to disability insurance benefits, pldifrifist establish that her disability existed on or befo
date her insured status expired, i.e., her date last insurkditiff does not challenge the validity of that dismissa
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denied upon initial administrative reviemm December 17, 2010, and on reconsideration on
September 14, 2011. SAR 13. A hearing was held be&an administrative law judge
(“ALJ”) on August 29, 2012, at which plaintiff, peesented by counsepeared and testified,
as did a vocational expert. S&R 34-72. Subsequent to thearing, plaintiff amended her

alleged onset date of disability to October 5, 2010./543.

In a decision dated October 9, 2012, the ALJrdaiteed plaintiff to be not disabled. Se¢

AR 13-27. Plaintiff's request for review tife ALJ’s decision was denied by the Appeals
Council on July 29, 2013, making the ALJ’s decidiba final decision of the Commissioner of
Social Security (the “Commissioner”). SAR 1; 20 C.F.R. § 404.981, § 416.1481. On
September 30, 2013, plaintiff filed a complainthis Court seeking judial review of the
Commissioner’s final decision. S&€F #3. The administrative radowas filed with the Court
on January 7, 2014. SE€F #19. The parties have completed their briefing, and thus this
matter is now ripe fothe Court’s review.

Plaintiff argues defendant’s deion to deny benefits shalibe reversed and remanded
for an award of benefits, becaube ALJ erred: (1) in failingo find plaintiff had a severe
impairment consisting of cervical sprain witicet dysfunction; (2) in assessing plaintiff's
residual functional capacity; (3) imfiing plaintiff to be capable oéturning to hepast relevant
work; and (4) in finding plaintiff to be capabdé performing other jobexisting in significant
numbers in the national economy. For the reasehforth below, however, the Court disagre
that the ALJ erred in determining plaintiff b@ not disabled, and tlefore finds defendant’s
decision to deny benefits should be affirmed.

DISCUSSION

The determination of the Commissioner thataamant is not disabled must be upheld
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the Court, if the “proper legal standards¥b@deen applied by the Commissioner, and the

“substantial evidence in the recad a whole supports” that detenation._ Hoffman v. Heckler

785 F.2d 1423, 1425 (9th Cir. 1986); s¢soBatson v. Commissioner of Social Security

Admin., 359 F.3d 1190, 1193 (9th Cir. 2004); Carr v. Sullivar? F.Supp. 522, 525 (E.D.

Wash. 1991) (“A decision supported by substantialeswce will, neverthelesbge set aside if the

proper legal standards were ragiplied in weighing the evidence and making the decision.”)

(citing Brawner v. Secretary of Health and Human Seryi883 F.2d 432, 433 (9th Cir. 1987))

Substantial evidence is “such relevantence as a reasonable mind might accept as

adequate to support a corgllon.” Richardson v. Perale402 U.S. 389, 401 (1971) (citation

omitted); sealsoBatson 359 F.3d at 1193 (“[T]he Commissioner’s findings are upheld if
supported by inferences reasonably drawn fronrgherd.”). “The substantial evidence test
requires that the reviewing court determiméiether the Commissioner’s decision is “support
by more than a scintilla of elence, although less than @ponderance of the evidence is

required.” Sorenson v. Weinbergéi4 F.2d 1112, 1119 n.10 (9th Cir. 1975). “If the evideng

admits of more than one rational interpretafi the Commissioner’s decision must be upheld

Allen v. Heckler 749 F.2d 577, 579 (9th Cir. 1984) (“\afte there is conflicting evidence

sufficient to support either outcome, we mairm the decision actually made.”) (quoting

Rhinehart v. Finch438 F.2d 920, 921 (9th Cir. 1971).

2 As the Ninth Circuit has further explained:

... Itis immaterial that the evidence in aeavould permit a different conclusion than that
which the [Commissioner] reached. If the [Commissioner]'s findings are supported by
substantial evidence, the cousi® required to accept thertt.is the function of the
[Commissioner], and not the court’s to resolveftiots in the evidence. While the court may
not try the case de novo, neither may it abdicate its traditional function of review. It must
scrutinize the record as a whole to deteemirhether the [Commissioner]'s conclusions are
rational. If they are . . . they must be upheld.

Sorenson514 F.2dat 1119 n.10.
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l. The ALJ's Step Two Determination

Defendant employs a five-step “sequentialaation process” to determine whether a
claimant is disabled. S&® C.F.R. 8 404.1520; 20 C.F.R. § 416.920. If the claimant is foun
disabled or not disabled ahy particular step thereof, the digely determination is made at thg
step, and the sequentialadwation process ends. Sde At step two of tk evaluation process,
the ALJ must determine if an impairment is “severe.” 20 C.F.R. § 404.1520, § 416.920. A

impairment is “not severe” if it does not “sifjoantly limit” a claimants mental or physical

abilities to do basic work activities. 20 GRF.§ 404.1520(a)(4)(iii), (c), § 416.920(a)(4)(iii), (c);

seealsoSocial Security Ruling (“SSR”) 96-3p, 199%L 374181 *1. Basic work activities are
those “abilities and aptitudes necessargidanost jobs.” 20 C.R. § 404.1521(b), 8 416.921(b
SSR 85- 28, 1985 WL 56856 *3.

An impairment is not severe only if the eviderestablishes a slight abnormality that h
“no more than a minimal effect on an iwdiual[’]s ability to work.” SSR 85-28, 1985 WL

56856 *3; sealsoSmolen v. ChateB0 F.3d 1273, 1290 (9th Cir. 1996); Yuckert v. BowgAil

F.2d 303, 306 (9th Cir.1988). Plaintiff has the bardéproving that her “impairments or their

symptoms affect her ability to perform basic work activities.” Edlund v. Massa&%iF.3d

1152, 1159-60 (9th Cir. 2001); Tidwell v. Apfdl61 F.3d 599, 601 (9th Cir. 1998). The step

two inquiry described above, however, ideaminimis screening device used to dispose of
groundless claims. S&molen 80 F.3d at 1290.

The ALJ in this case found plaintiff's degeatve disc disease of the lumbar spine an
right knee tendinitis/osteoarthritis be severe impairments. S&RB 17. Plaintiff argues the AL,
erred in not also finding she had a severe impaitroensisting of a cervat sprain with facet

dysfunction based on a diagnosis of the samderby Vatche Cabayan, M.D., in an evaluatiol
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report dated August 3, 2005. JE€F #22, pp. 6, 25. That evaluation report, however, is not

part of the administrative record that is befttre Court. Accordingly, the ALJ cannot be faulted

for failing to consider it. Furthethe Court agrees with defendamat even if that report should
have been made part of the record, it wouldhaate changed the ALJ’s ultimate determination
of non-disability in this case.

This is because, as defendant points outdabayan offered this diagnosis more than
five years prior to plaintiffs amended alleged ordzgte of disability, and therefore is of little, if

any, relevance to the issue of impagnt severity in this case. SEarmickle v. Commissioner,

Social Sec. Admin533 F.3d 1155, 1165 (9th Cir. 2008) (“tMeal opinions that predate the

alleged onset of disability are of limited relevarig. In addition, none of the medical evidenc

in the record pertaining to thelegant time period subsequent to the amended alleged onself

of disability contains a diagnosis cervical sprain with facetysfunction, let alone indicates thg

presence of any work-related functional limitatioekted thereto. Evahthe ALJ did err in

failing to find this to be a severe impairmenistep two, furthermore, such error was harrless

given that as discussed in gezadetail below, he went on psoperly evaluate the relevant
medical evidence in the record concerning piffimtack-related functional limitations during
the later steps of the sequehtsability evaluation proce$s.

. The ALJ's Residual Functional Capacity Assessment

If a disability determination “cannot be made on the basiseafical factors alone at step

3 SeeStout v. Commissioner, Social Security Admi#b4 F.3d 1050, 1055 (9th Cir. 2006) (error harmless wher¢
is non-prejudicial to claimant or irrelevaint ALJ’s ultimate disability conclusion); seésoParra v. Astrue481
F.3d 742, 747 (9th Cir. 2007) (finding any error on part of ALJ would not have affected “ALisutatdecision.”).

* seealsoHubbard v. Astrue2010 WL 1041553 *1 (9th Cir. 2010) (because claimant prevailed at step two andl
considered claimant’'s impairments later in sequentialaisalany error in omitting those impairments at step twp
was harmless) (citing Lewis v. Astru498 F.3d 909, 911 (9th Cir. 2007)L(&s error in failing to list bursitis at
step two harmless, where ALJ’s decision showed any limitsposed thereby was considered later in sequential

D

date

it

ALJ

disability evaluation process); Burch v. Barnhdf0 F.3d 676, 682 (9th Cir. 2005) (any error in failing to consider

plaintiff's obesity at step two harmless, because ALJ did not err in evaluating plaintiff’'s impairmletes steps).
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three of the evaluation procest)e ALJ must identify the clainmds “functional limitations and
restrictions” and assess hishar “remaining capacities for wiorelated activities.” SSR 96-8p,
1996 WL 374184 *2. A claimant’s residual functiboapacity (“RFC”) assessment is used at
step four to determine whether tieshe can do his or her past waet work, and at step five to
determine whether he or she can do other workidsek thus is what the claimant “can still dg
despite his or her limitations.” Id.

A claimant’s residual funatinal capacity is the maximum amowftwork the claimant is
able to perform based on all of tredevant evidence in the record. Sg&eHowever, an inability
to work must result from the claimant’s “physical or mental impairment(s).This, the ALJ
must consider only those limitahs and restrictions “attributibto medically determinable
impairments.” 1d. In assessing a claimant’'s RFC, theJAdlso is requiretb discuss why the
claimant’s “symptom-related functional limitatioaad restrictions can or cannot reasonably |
accepted as consistent with the medical or other evidencet 1d.

The ALJ found plaintiff had #aresidual functional capacity:

...toperform light work . . . in that sheisableto occasionally lift and/or

carry 20 pounds, frequently lift and/or carry 10 pounds; stand and/or

walk for atotal of 2 hoursin an eight hour work day; sit for about 6

hoursin an eight hour work day. Sheiscapable of occasionally stooping,

kneeling, crouching, crawling, and climbing ramps and stairs, but never

climbing ladders, ropes, or scaffolds. Sheisfurther capable of work that

does not involve oper ating foot controls; that does not involve greater

than occasional exposur e to extreme cold, excess wetness, and excess

vibration; and that does not involve operational control of moving or

hazar dous machinery or unprotected heights.

AR 18 (emphasis in original). Plaintiffgues — again based on @abayan’s early August
2005 evaluation report and the diagnoses contaivexdin — that the ALJ erred in assessing h

with the above RFC, because it fails to showlsea work-related permanent disability. But

discussed above, given that thgioe is dated more than five years prior to the amended on
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date of disability, plaintiff has failed to establishrelevance as to thetnee and extent of her
work-related functional capacity during the pertinteme period. Plaintf here too, therefore,
has failed to demonstrate reversibteor on the part of the ALJ.

[l. The ALJ’'s Step Four Determination

Based on the above resid@ihctional capacity assessment and the testimony of the
vocational expert, the ALJ found plaintiff to be chlgeof performing her past relevant work a
telemarketing surveyor. SédR 25. As with her argumenbncerning the ALJ’s assessment 0
her RFC, plaintiff argues this finding too is in@rin light of Dr. Cabayan’s evaluation report.
Plaintiff has the burden at stepui of the disability evaluation pcess to show she is unable tg

return to his or her pastlewant work. Tackett v. Apfell80 F.3d 1094, 1098-99 (9th Cir. 1999

She has failed to meet that burden here. For tine saasons plaintiff's iance on that report ig
unavailing in regard to the ALJ’'s RFC assessmantpo does it fail to provide a valid basis fo
challenging the ALJ’s step four determinatidPlaintiff further argues the opinion evidence in
the record from other medical andn-medical sources supports bhallenge at step four, but
she does not argue — let alone shothat the ALJ erred in rejiag that opinion evidence in thg
record that conflicts with the resial functional capacity he asses3edor does the Court find
any basis for overturning the ALJ’s rejection thereof.

V. The ALJ’s Findings at Step Five

If a claimant cannot perform his or her pastvant work, at stepVie of the disability
evaluation process the ALJ must show thereaasignificant number of jobs in the national

economy the claimant is able to do. Jeekett 180 F.3d at 1098-99; 20 C.F.R. § 404.1520(q

® SeeCarmickle v. Commissionarf Social Sec. Admin533 F.3d 1155, 1161 n.2 (9th Cir. 2008) (issue not argy
with specificity in briefing will not be addres$e Paladin Associates., Inc. v. Montana Power, G28 F.3d 1145,
1164 (9th Cir. 2003) (by failing to make argument in opgtorief, objection to distct court’s grahof summary
judgment was waived); Kim v. Kan@54 F.3d 996, 1000 (9th Cir.1998) (matters on appeal not specifically ang
distinctly argued in opening brief ordirily will not be considered).
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(e), 8 416.920(d), (e). The ALJ can do this tigio the testimony of a eational expert or by
reference to defendant’s Medical-Vocaiib Guidelines (the “Grids”). Tackett80 F.3d at

1100-1101; Osenbrock v. Apfé240 F.3d 1157, 1162 (9th Cir. 2000).

An ALJ’s findings will be uphkl if the weight of thenedical evidence supports the

hypothetical posed by the ALJ. Selartinez v. Heckler807 F.2d 771, 774 (9th Cir. 1987);

Gallant v. Heckler753 F.2d 1450, 1456 (9th Cir. 1984). The vocational expert’'s testimony

therefore must be reliable irght of the medical evidence to difjaas substantial evidence. Se

Embrey v. Bowen849 F.2d 418, 422 (9th Cir. 1988). Acdogly, the ALJ’s description of the

claimant’s disability “must be accurate, detd, and supported by the medical record.” Id.
(citations omitted). The ALJ, however, may ofndm that description those limitations he or

she finds do not exist. S&»llins v. Massanar261 F.3d 853, 857 (9th Cir. 2001).

At the hearing, the ALJ posed a hypothetopa¢stion to the vocational expert containir
substantially the same limitations as were inetlith the ALJ’s assessment of plaintiff's residy
functional capacity. Se&R 66. In response to that questitine vocational expetestified that
an individual with those limitations — and witreteame age, education and work experience
plaintiff — would be able to perform the jobsinfection molding machine tender, house sitter
and polystyrene off-bearer, each of which the tiooal expert further testified are performed
the light work level. SeAR 67-68. Based on the testimonytioé vocational expert, the ALJ
found plaintiff to be capable of performing those jabstep five as jobsxisting in significant
numbers in the national economy. 2d® 25-26. Although plaintiff argues the ALJ erred in
relying on the jobs the vocational expert identifiestause the Dictionary of Occupational Titl

(“DOT") does not describe them as being perforraethe light work level, the descriptions of
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those jobs contained in ti¥OT clearly shows otherwige.

CONCLUSION

Based on the foregoing discussion, the Cbhareby finds the ALJ properly concluded
plaintiff was not disabled. Accordingly, defendant’s decisiotetioy benefits is AFFIRMED.

DATED this 9th day of April, 2014.

@4 A et

Karen L. Strombom
UnitedStatedMagistrateJudge

® SeeDOT 556.685-038 (injection molding machine tender), 1991 WL 683482; DOT 309.367-010 (house sitter),
1991 WL 672664; DOT 556.685-062 (polystyrene molding machine tender), 1991 WL 683488.
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