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o UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
9 AT TACOMA
10
11| MARICELARAMIREZ CASE NO. C13-5873 RJB
Plaintiff, ORDER ON DEFENDANTS
12 MOTION FOR SUMMARY
s V. JUDGMENT

JOHN L HART, PEACEHEALTH

141 SOUTHWEST MEDICAL CENTER, SO
YUN PARK GRACE, JOY ERICKSON,
151 SOUTHWEST MEDICAL GROUP -
FISHER'S LANDING, DOES 1-100,

16
Defendants.
17
18 This matter comes before the court on Defnts Motion for Summary Judgment. DKt.

19| 28. The court has reviewed the relevant dasnisand the remainder of the file herein.

20 PROCEDURAL HISTORY

21 On October 2, 2013, plaintiff filed a civil complaint against Dr. John L. Hart, D.O.;
22 || Peacehealth Southwest Medicah@e aka Southwest Washington Medical Center; So Yun [Park

23| Grace, M.D.; Joy Erickson, P.A.; Southwest Medical Gkasipers Landing aka Peacehealth

24 || Medical Group, and Does 1 to 100, inclusive. Oki., Dkt. 3. On November 27, 2013, plaintjff
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filed a First Amended Complaint for Damages. Dkt. 9. The complaint alleges claims aga]inst

defendants for (1) medical malpractice, by failing to diagnose and treat her kidney diseas

internal organ failure and gastesophageal reflux disease; (23aimination in a place of publ

accommodation, in violation of Title Il and Titldl of the Civil Rights Act of 1964, on the bas

of her Mexican-American ethnicity, by dengi her adequate meail care; and (3)
discrimination on the basis of disability undliee Americans with Disabilities Act and the
Rehabilitation Act by denying her equate medical care. Dkt. 9.

MOTION FOR SUMMARY JUDGMENT

On April 28, 2014, defendants filed a motiom smmmary judgment, contending that (
most of plaintiffs medical malpractice claimase time barred by therthe-year statute of
limitations of RCW 4.16.350(3); andahplaintifis medical treatent met applicable standards
of care and was not a proximate cause of plésrdifeged injuries; (3any claim under Title VII
of the Civil Rights Act is time barred; plaifftvas not in an employment relationship with
defendants; she had not met the notice requireofenitch a claim; and her claim for moneta
damages is not available under THH#; (4) any claim under the Te Il of the Civil Rights Act
is without merit because there is no admiss#vidence that defendants discriminated agains
plaintiff based on her Mexican-American raceesthnicity; (5) any @dim under Section 504 of
the Rehabilitation Act should be dismissed becangst of the claim is time barred by the thr
year statute of limitations ped of RCW 4.16.080(2)such a claim cannot be brought agains
individual defendants; and thegeno evidence that defendanttemtionally or with deliberate
indifference discriminated againgintiff based on her allegedsdibility; and (6) any claim for,
discrimination under the ADA is without merit because most of the claim is time barred by

three year statute of limitations period of W@.16.080(2); monetary damages is not a avalil
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under Title Il of the ADA, and there is no adssible evidence that defendants discriminateg
against plaintiff because of her disability. DRB. Defendants request that the court award
costs, disbursements, and attorneys fees indunreonnection with plaiiffs federal claims
under 42 U.S.C. § 2000e-5(k), 42 U.S.C. § 208(n; 29 U.S.C. § 794a(b) an 42 U.S.C. §
12205. Dkt. 28, at 19.

On April 29, 2014, the court issued a Noticdorming plaintiff of the requirements to
respond to a motion for summary judgment. Dkt. BRthat Notice, theaurt informed plaintiff
that defendants were requesting attorneys ileesnnection with their motion for summary
judgment, and plaintiff was advide¢hat she should address tisisue in her response to the
motion for summary judgment. Dkt. 32.

On May 16, 2014, plaintiff filed a responsediefendants motion for summary judgmef
Dkt. 34. Plaintiff first requesthat the court deny, defer, continue defendants motion for
summary judgment until discovery has been coteple Dkt. 34, at 1-2. Rintiff further argues

that (1) this motion is premature and that ekpestimony is not required because defendant;

gross deviation from ordinary care is easdgagnized; (2) defendants are jointly and severally

liable for causing plaintiffs kidney failure, failuie other internal organs, and cancer; (3) the

claims for discrimination in a place of pubiccommodation have merit, apparently because

U.S.C. § 1981 and 42 U.S.C. § 1983 prohibit disaration; and (4) she is entitled to equitable

tolling of the statute of limitations in regardttee medical malpractice claims because of fray
and intentional concealment. Plaintiff also okgeo results of blood $&s and medical records
from various health care providers (Dkt. 34, at6)4nd to defendants expert witness eviden
(Dkt. 34, at 16-17). Plaintiff coahds that she is not a setitigator. ‘“Plaintiff objects to

Defendants statement that Plaintiff is a serial ltiiga Plaintiff is not a serial litigator. Plaintiff
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is a person of integrity and filed lawsuits agaidefendants and other Héacare providers to
bring them to justice for the ongoing physicatlgsychological harm that they caused her ar
for defaming her character. Moreover, Pldiritas never been compensated for her internal
organs damages and for cancer damages’ Dkat347. In support dfer opposition, plaintiff
filed various documents related to her ctéeng to the Washington Human Rights Commissig
and to her medical care. Dkt. 34-1.

On May 22, 2014, defendants filed a replyntemding that plaintiff has not met the
standard under Fed.R.Civ.P. 56(d) to deny, defecpntinue the motion for summary judgme
plaintiff has not provide@éxpert testimony in support of her dieal malpractice claim; there is
no admissible evidence to support plaintiffaiots for discrimination based upon her race or
alleged disability; the majoritgf plaintiffs claims are time-baed; and plaintiff should not be
permitted to amend her claims under 42 U.S.C. 88 1981 and 1983. Dkt. 36.

LEGAL STANDARD

Summary judgment is proper gnf the pleadings, the discexy and disclosure materig
on file, and any affidavits showahthere is no genuine issue asitry material fact and that th
movant is entitled to judgmenst a matter of law. Fed.Rv@P. 56(c). The moving party is
entitled to judgment as a matter of law wlilea nonmoving party fails to make a sufficient
showing on an essential element of a clairthe case on which the nonmoving party has the
burden of proof.Celotex Corp. v. Catretd77 U.S. 317, 323 (1985). There is no genuine is
of fact for trial where the record, taken as a whoteild not lead a ration#iier of fact to find
for the non moving partyMatsushita Elec. Indus. Co. v. Zenith Radio Co#75 U.S. 574, 5864
(1986)(nonmoving party must peag specific, significant probatvevidence, not simply“‘some

metaphysical doubt))See alsd-ed.R.Civ.P. 56(e). Convergeh genuine dispute over a
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material fact exists if there is sufficieenidence supporting the claimed factual dispute,
requiring a judge or jury to resolviee differing versions of the truttAnderson v. Liberty
Lobby, Inc, 477 U.S. 242, 253 (1986);W. Elec. Service Inc. v. Pacific Electrical Contractol
Association809 F.2d 626, 630 (9th Cir. 1987).

The determination of the existence of a matdact is often a close question. The col
must consider the substantive evidentiary butahthe nonmoving partyiust meet at trial—
e.g., a preponderance of the @rnde in most civil casefAnderson477 U.S. at 254T.W. Elect.
Service InG.809 F.2d at 630. The court must resolve fagyual issues of controversy in favo

of the nonmoving party only whenelHacts specifically attestday that party contradict facts

specifically attested by the moving party. Th@moving party may not merely state that it wi

discredit the moving partys evides at trial, in the hopes thatidence can be developed at tri
to support the claimT.W. Elect. Service Ind809 F.2d at 630 (relying olnderson, supra)
Conclusory, non specific statements in affidavitsraot sufficient, and“missing facts'will not b
‘oresumed’Lujan v. National Wildlife Federatigt97 U.S. 871, 888-89 (1990).

If defendants raise an issue, based upopldedings, the burden shifted to plaintiff to

make a sufficient showing on all essential elemehfdaintiffs claim, on which plaintiff has the

burden of proofSee Celotex Corp. v. Catrei77 U.S. at 323-325 (burden of moving party in
summary judgment motion may be met by pointingtouhe district court that there is an
absence of evidence to suppthi nonmoving party's case; once the moving party has met
initial burden, Rule 56(e) reqeis the nonmoving party to goymad the pleadings and identify
facts which show a genuine issue for trial). In so doing, the nonmoving party must rely
exclusively on admissible evidence to estaldigbh specific facts inpposition to the moving

partys motion.Orr v. Bank of America285 F.3d 764, 773 {oCir. 2002). Plaintiffs own self-
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serving statements, conclusioasd opinions are insufficient thefeat a motion for summary
judgment.SeeFed. R. Civ. P. 56(e)(2§overdell v. Dept. of Social & Health Sy®34 F.2d
758, 769 (¥ Cir. 1987); CR 56(e)arimwood v. Univ. of Puget Sound, In£10 Wn.2d 355,
359-61, 753 P.2d 517 (1988).

REQUEST PURSUANT TO FED.R.CIV.P. 56(d)

Plaintiff has requested thttte court deny, defer, oontinue defendants motion for

summary judgment until discovery has been cotedle Dkt. 34, at 1-2. Rintiff contends that,

as a result of a conspiracy planned by defersjahie has been unable to complete discovery;

and that“as a result of the unlawful and ttveal tactics planned by Defendants to make
impossible for Plaintiff to obtain diagnosis forrhedney failure, other iternal organs failure
and cancer, Plaintiff has been unable tmplete discovery’ Dkt. 34, at 2.

Fed.R.Civ.P. 56(d) provides as follows:

(d) When Facts Are Unavdable to the Nonmovant.

If a nonmovant shows by affidavit or de@ton that, for specified reasons, it cannot

present facts essential tofjifisits opposition, the court may:

(1) defer considering the motion or deny it;

(2) allow time to obtain affidavits or declarations or to take discovery; or

(3) issue any other appropriate order.

A party requesting a continuance, dendallother order unddrule 56(d) must
demonstrate: (1) it has set forth in affidavit faime specific facts it hopes to elicit from furthe
discovery; (2) the facts sougiist; and (3) the sought-aftiercts are essential to oppose
summary judgmentFamily Home & Fin. Ctr., Inc. v. Fed. Home Loan Mortg. Cof25 F.3d
822, 827 (9th Cir. 2008 alifornia v. Campbe)I138 F.3d 772, 779 (9th Cir. 1998). The rule

requires (a) a timely application which (b) spieeifly identifies (c) relevant information, (d)

where there is some basis for believing thatinformation sought actually exist&mployers

ORDER ON DEFENDANTS' MOTION FOR
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Teamsters Local Nos. 175 & 505 Pension Trust Fund v. ClorgX368 F.3d 1125, 1129 (9th
Cir. 2004). The burden is on the party seekingtemhdl discovery to proffesufficient facts to
show that the evidence sought exists, tad it would prevent summary judgmer@hance v.
Pac-Tel Teletrac In¢ 242 F.3d 1151, 1161 n. 6 (9th Cir. 20009tum v. City & County of San
Franciscq 441 F.3d 1090, 1100 (9th Cir. 2006). The nmi¥aust make clear what informatio
is sought and how it would preclude summary judgmiatgolis v. Ryan140 F.3d 850, 853
(9th Cir. 1998). Denial of a Rule 56(d) applion is proper where it dear that the evidence
sought is almost certainly nonexistentithe object of pure speculatioBtate of Cal., on
Behalf of California Dept. of Toxic Substances Control v. Camptigfl F.3d 772, 779-80 (9th
Cir. 1998). Failing to meet this burden i®gnds for the denial of a Rule 56(d) motion.
Pfingston v. Ronan Eng. C@84 F.3d 999, 1005 (9th Cir. 2002).

Plaintiff has not met the standard to suppent request that theart deny, defer, or
continue defendants motion for summary jodgnt until discovery has been completed.
Plaintiffs conclusory statements regardingoaspiracy, and unlawfulna unethical tactics are
not sufficient to meet her bundeinder Fed.R.Civ.P. 56(d).

Plaintiffs request that theotirt deny, defer, or continwkefendants motion for summary
judgment until discovery has been completed should be denied.

DISCUSSION

When a plaintiff proceed®o se the district couris required to afford plaintiff the
benefit of any doubt in ascertaining what claptantiff raised in thecomplaint and argued to
the district court.Alvarez v. Hil| 518 F.3d 1152, 1158'{Cir. 2008)citing Morrison v. Hall
261 F.3d 896, 899 n.2'fCir. 2001);see also Karim-Panahi v. Los Angeles Police D&R9

F.2d 621, 623 (9 Cir. 1988)(pleadings qdro secivil rights plaintiff tobe construed liberally,

ORDER ON DEFENDANTS' MOTION FOR
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affording plaintiff benefit of any doubt). lihis case, the court has construed the complaint
liberally in an attempt to interpt the claims that plaintiff isringing and the factual basis for
any such claims. It appears that plaintifhieging federal questionrjgdiction pursuant to the
following provision of the first amended complaint:

SECOND CAUSE OF ACTIGMNDISCRIMINATION IN A PLACE OF PUBLIC

ACCOMMODATION ON THE BASISOF RACE AND DISABILITY

(For Discrimination in a Place of Public Accommodations on the basis of rac
under Title VII of the Civ il Rights Act of 1964 (42 U.S.C. 2000e and following)
against Defendants JOHN HART, D.O.SO YUN PARK GRACE, M.D. AND JOY
ERICKSON, P.A. For Discrimination in a Place of Public Accommodations on the
basis of disability under Section 504 of the Rehabilitation Act, 29, [sic] U.S.C. §
794(a) and under Americans with Dsabilities Act, U.S.C. 8 1210#t seq.) against
Defendants JOHN HART, D.O. SOYUN PARK GRACE, M.D. AND JOY
ERICKSON, P.A))
Dkt.9, at 18. The court will analyze plaintiffaims under Titles 1l and VI of the Civil Rights
Act of 1964, and claims under the Americans Mdikabilities Act and the Rehabilitation Act.

1. Discrimination under Title VII of Civil Rights Act of 1964

Plaintiff apparently alleges that defendants violated Title VII of the Civil Rights Act
discriminating against her on the basis of racelunieity when they failed to diagnose and tré
her kidney disease, other interoagjan failure and gastro esopkagreflux disease. The factu
allegations involve plaintiffs medical treatment from 2006 until October 15, 2010. Dkt. 9.
complaint states that'{ijn March 2012, Plainstarted suffering of [sidymptoms of esophage
cancer and head cancer, which has caused hersagere pain and worsened her condition &
her disability” Dkt. 9, at 11.

Under Title VII of the Civil Rghts Act of 1964, it is unlawftibr an employer(1) to fail

or refuse to hire or to dikarge any individual, or otherwise to discriminate against any

individual with respect to his compensationnts, conditions, or privileges of employment,

by
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because of such individual's race, colorgieh, sex, or national origin’42 U.S.C. 8§2000e-
2(a)(2).

Time Limit. To establish federal subject matter jurisdiction, a pRistrequired to
exhaust his or her administrative remedies tee$eeking adjudication of a Title VII claim.
B.K.B. v. Maui Police Dep'276 F.3d 1091, 1099 (9th Cir.2002). Under Title VII, a plaintiff

must exhaust administrative remedies bydla timely charge with the EEOC, or the

appropriate state agency, thereby affording the@gan opportunity to investigate the charge.

42 U.S.C. § 2000e-5(bjee also B.K.B276 F.3d at 1099. Title VIl contains a maximum 30
day statute of limitations. See 42 U.S.C. § 200@g¢5)(requiring filing ofa charge with the
Equal Employment Opportunity Commissiortiin 300 days after the alleged unlawful
employment practice occurredtlife aggrieved person initiallystituted proceedings with a
state or local authority). Even assuming thatnpiiifiled a timely charge with the EEOC or tf
appropriate state entity, and even if she somediteged an unlawful employment practice, s

did not file this action withirthe 300 days set forth by statutelaintiff has not set forth an

adequate basis for equitable itajj of the time period. The claim is subject to dismissal on thi

basis alone.

Failure to State a ClaimEven more significant, howevas that plaintiffs claim of
discrimination under Title VII fails to state a claifthis complaint relates to medical care, n(
to employment. Plaintiffs Tid VII claims should be dismissed.

2. Discrimination under Title Il of Civil Rights Act of 1964

Plaintiff apparently alleges that defendawiolated Title Il of the Civil Rights Act by
discriminating against her on the basis of racelunieity when they failed to diagnose and tre

her kidney disease, other internal organ faiamd gastro esophageaflux disease.
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Title 1l of the Civil Rights Act 0fLl964, 42 U.S.C. § 2000a, provides as follows:

All persons shall be entitled to the falhd equal enjoyment of the goods, services,

facilities, privileges, advantages,caaccommodations of any place of public

accommodation, as defined in this sectiorthauit discrimination or segregation on thg
ground of race, color, religion, or national origin.
42 U.S.C. § 2000a(a).

Notice. The enforcement provision of Titlecontains a notice provision, which
prohibits a plaintiff from bringing civil action*before the expiratn of thirty days after written
notice of such alleged act or practice has beemgivéhe appropriate State or local authority|
such state has a law'prohibiting such act acpce and establishing authorizing a State or
local authority to grant or seek reliebfn such practice’ 42 U.S.C. § 2000a-3(c).

The State of Washington has a law prohilgjtdiscrimination based on race in places
public accommodation, and the Washington HuRayhts Commission has authority to grant
relief from such discriminationSee RCW 49.60.030(1)(bRCW 49.60.120(4); RCW
49.60.215(1); RCW 49.60.230. Because there is shilfgton state law prohibiting racial
discrimination in places of plib accommodation and an agency authorized to grant relief f
such conduct, a plaintiff bringingavil action for a Title Il claimof racial discrimination in the
State of Washington must first file wett notice with the Washington Human Rights

Commission at least thirty dapefore brining any action in fedd court. Defendants contend

that plaintiff failed to allege tit she provided the required noticdédve filing suit. In support o

her response, plaintiff submitted a copy of a December 28, 2010 complaint to the Washington

State Human Rights Commission, gilgg that she was discriminated against because of he
national origin. Dkt. 34-1, at 3. Assuming tipdeiintiff properly filed a complaint with the
Washington Human Rights Commission, her Titlelaim should not be dismissed on the bas

that she failed to providi#ae required notice.
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Money DamagesPIlaintiffs first amended complainequests damages and“such furth
and other relief as this court degjast and proper’” Dkt. 9, at 22.

Title Il recognizes a private cause of actiongeeventive relief, including an applicatig
for a permanent or temporaryunction, restraining order, or other such order. 42 U.S.C.8
2000a-3(a). Title Il does not provide for avpte right of action for money damageSee Grant
v. Alperovich 2014 WL 1317611, at *2 (W.D. Wash. March 27, 2014).

Plaintiff has requested damages for allegethtion of her rights. Such a claim is not
cognizable under Title I, anthie claim should be dismissed.

Evidence of DiscriminationThe court has reached this issas an alternative basis for
dismissing the claim.

Defendants have provided an expert opimbbavid R. Ruiz, M.D., who reviewed the
medical records and determined that thereneasvidence that defendants‘denied Ms. Ramil
adequate medical care or mistreated her bea#ussr Mexican-American race or her alleged
disability” Dkt. 30, at 3. Defendants have rais@dssue regarding this claim; the burden shif
to plaintiff to make a sufficient showing on alkestial elements of her claim, on which she H
the burden of proof. Plaintiff has provided evidernhat she is a member of a protected clas
based upon her Mexican-Americahmtity. Plaintiff has not mvided evidence that she was

discriminated against in a place of public accadation on account of her race or ethnicity.

Her conclusory statement that she was discritathagainst on the basis of her race or ethni¢

is insufficient to raise an issue of fact regagdthis claim. The Title Il Civil Rights claim

should be dismissed because plaintiff hassnpported her claim by any competent evidence.

SeeFed.R.Civ.P. 56(c)(1).

For the above reasons, the ditl claim should be dismissed.
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4. Section 504 of Rehabilitation Act

Plaintiff apparently claims that defendants discriminated against her on the basis @
disability by denying her medical care.

Rehabilitation Act 8 504 forbids organizats that receive feda funding, including
public schools, from discriminating against peopith disabilities. 29 U.S.C. § 794(b)(2)(B);
Mark H.,513 F.3d at 92®Bird v. Lewis & Clark Coll. 303 F.3d 1015, 1020 (9th Cir.2002).
Section 504 provides that*no othese qualified individual with @isability ... shall, solely by
reason of her or his disability, leecluded from the pacipation in, be deniethe benefits of, of
be subjected to discrimination under any paogior activity receiving Federal financial
assistance’29 U.S.C. § 794(s¢e als®B4 C.F.R. § 104.4. If an organization that receives
federal funds violates Rehabilitan Act § 504 intentionally or ith deliberate indifference, it
may be liable for compensatory damadg&se Mark H.513 F.3d at 930, 938.

Statute of Limitations The statute of limitations for a claim under the Rehabilitation

is provided by analogous state la@ouglas v. Cal. Dept. of Youth AutB71 F.3d 812, 823 n.

f her

Act

11 (9" Cir. 2001). A claim under the Washington Law Against Discrimination, which prohibits

disability discrimination, must be broughitln three years underdlgeneral statute of
limitations for personal injury actions in RCW 4.16.080(&ntonius v. King Counfy153
Wn.2d 256, 262 (2004).

Plaintiffs Rehabilitation Act claim conceriise same conduct that underlies her medi
malpractice claim. The Rehabilitation Act clamas not filed within tke three year period of
limitations. Plaintiff has not folnt sufficient basis for equitabtelling. With the exception of
alleged contact by Dr. Park Grace and Ms$ckson on October 15, 2010, the Rehabilitation A

claims are barred by theagtite of limitations.
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Claims Against Individual Defendant®egarding the claims aigpst Dr. Park Grace an
Ms. Erickson for their conduct on October 1610, those claims should be dismissed becau

Section 504 of the Rehabilitatidxct does not provide for suits @aigst individual defendants in

their individual capacitiesChester v. University of Washingtd&2012 WL 3599351, at *4 (W.D.

Wash. August 21, 2012).
Evidence of DiscriminatianThe court has reached thgésuie as an alternative basis fo

dismissing the claim. Defendaritave provided an expert opom of David R. Ruiz, M.D., wha

Se

reviewed the medical records and determinedttie®e was no evidence that defendants‘denjed

Ms. Ramirez adequate medicalear mistreated her because of her Mexican-American rag
her alleged disability’ Dkt. 30, at 3. Defendahéwe raised an issue regarding this claim; the
burden shifted to plaintiff to make a sufficiesfitowing on all essential elements of plaintiffs
claim, on which plaintiff has the burden of prodtlaintiff has not provided evidence in suppd
of this claim. The Section 504 Rehabilitatidat claim should be disissed because plaintiff
has not supported her claim by any competent evidepeel-ed.R.Civ.P. 56(c)(1).

5. Americans with Disabilities Act

Plaintiff apparently claims that defendants discriminated against her on the basis g
disability by denying her medical care.

42 U.S.C. § 12182(a) provides in relevant gaat‘{n]o individual slall be discriminated
against on the basis of disabilitythe full and equal enjoyment tife goods, serees, facilities,
privileges, advantages, or accommodatioranyf place of public accommodation by any per
who owns, leases (or leases to)pperates a place of public accommodation”

Statute of LimitationsThe statute of limitations for a claim under the Americans wit

Disabilities Act is providedby analogous state laveee Wilson v. Garcia71 U.S. 261, 266-67|

e or
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(1985); Pickern v. Holiday Quality Foods Inc293 F.3d 1133, 1137 n. 2(@ir. 2002). A clain
under the Washington Law Against Discriminatiaich prohibits disability discrimination,
must be brought within three years under theegal statute of limitations for personal injury
actions in RCW 4.16.080(2)Antonius v. King Counfy153 Wn.2d at 262.

Plaintiffs Americans with Disabilities Aatlaim concerns the same conduct that unde
her medical malpractice claim. dtiff has not shown that sheastitled to equable tolling.
With the exception of alleged contact by Bark Grace and Ms. Erickson on October 15, 20
all of the Rehabilitation Act claims arerbad by the statute of limitations, and should,
accordingly, be dismissed.

Money DamagesPIlaintiffs first amended complainequests damages and“such furth
and other relief as this court degjast and proper’” Dkt. 9, at 22.

Title 11 of the ADA only recognizes a prate cause of action for preventive relief,
including application for a permanent or tempwrafunction, restraining order, or other such
order. 42 U.S.C. § 12188(a)(42 U.S.C.8 2000a-3(a). Title Ill does not provide for a priva
right of action for money damageSee Molski v. M.J. Cable, In&81 F.3d 724, 730{Cir.
2007)(Monetary damages are not available ingie suits under Titldl of the ADA).

Plaintiff has requested damages for allegethtion of her rights. Such a claim is not
cognizable under Title 11l of the ADAgnd the claim should be dismissed.

Evidence of DiscriminatianThe court has reached trssiie as an alternative basis fo
dismissal of the claim. Undeitle Il of the ADA, a plaintiff musshow that: (1) he or she is
disabled within the meaning of the ADA; (2) tliefendant is a private entity that owns, lease

or operates a place of public accommodation; and (3) the plaintiff was denied public
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accommodations by the defendant becadg#aintiffs disability. Arizona ex rel. Goddard v.
Harkins Amusement Enterprises, |r803 F.3d 666, 670 {SCir. 2010).

Defendants have provided an expert opimbbavid R. Ruiz, M.D., who reviewed the
medical records and determined that thereweagvidence that defendants‘denied Ms. Ramit
adequate medical care or mistreated her bea#user Mexican-American race or her alleged
disability” Dkt. 30, at 3. Defendants have rais@dssue regarding this claim; the burden shif
to plaintiff to make a sufficient showing on alkestial elements of plaintiffs claim, on which
plaintiff has the burden of prooPlaintiff has not provided evidea in support of this claim.
The ADA claim should be dismissed becausentiff has not supported her claim by any
competent evidenceSeeFed.R.Civ.P. 56(c)(1).

6. Medical Malpractice

Defendants contend that plaifgifnedical malpractice claim Isarred to the extent that|i

is based on conduct that occurtegfore October 2, 2010; and tlifendants medical treatme
of plaintiff met the applicable standardscafre and was not a proxiteacause of any of
plaintiffs alleged injuries. Dkt. 28, at 8-9.

Plaintiff claims that defendants committe@dical malpractice, by failing to diagnose

and treat her kidney disease, other internalrofgdure and gastro esophageal reflux disease.

This cause of action for medical malptice is governed by Washington la®&ee Paulson v.
CNF, Inc.,559 F.3d 1061, 1080 (aCir. 2009)(applying state late professional negligence
claim); Bass v. First Pac. Networks, In219 F.3d 1052, 1055 n. 2'(€ir. 2000)({A] federal
court exercising supplemental jurisdiction overestatv claims is bound to apply the law of th

forum state to the same extent as if it were exercising its diversity jurisdiction?).
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Under 28 U.S.C. § 1367, a federal couryraasume supplemental jurisdiction over al
other claims that are so related to claims inattt@n within the origingjurisdiction so that they
form part of the same case or controversy. Chert may decline to exercise this supplemental
jurisdiction if (1) the claim raises a novel or complex issue of state law, (2) the claim
substantially predominates over the claim ormskaover which the distt court has original
jurisdiction, (3) the district cotihas dismissed all claims over it it has original jurisdiction,
or (4) in exceptional circumstees, there are other compelling reasons for declining jurisdigtion.
28 U.S.C. § 1367(c).

The claims in this case raise issues afestaw that substantially predominate over the
claims over which this court hasiginal jurisdiction. Infact, the claims plaintiff pled to suppart
federal question jurisdiction arevfalous and without merit. Those claims are dismissed by|this
order. The court should decliteexercise supplemental juristion over plaintiffs state law
claims, and should dismiss tloslaims withouprejudice.

7. Potential Claims

In her response to the motion for summadgment, plaintiff referenced 42 U.S.C. §
1981 and 42 U.S.C. § 1983. To the extentpiifiintends to pleadlaims under those
provisions, any such claims are without merit. There is no factual fagsporting those claims;
defendants are not state actors for purpos&cfion 1983; and any&uclaims would be
barred by the applicable threear statute of limitationsSee Goodman v. Lukens Steel, @82
U.S. 656, 660-62 (1987) and RCW18.080(2). To the extent thalaintiff intends to plead
claims under these provisions, teagaims should be dismissed.

8. Attorney’s Fees

ORDER ON DEFENDANTS' MOTION FOR
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In their motion for summary judgment, defendargquested attorneys fees incurred ir

defense of plaintiffs federal claims: 42 U.S.Q@®0e-5(k), 42 U.S.C. § 2000a-3(b), 29 U.S.C.

794a(b), and 42 U.S.C. § 12205. Dkt. 28, at 19.nkfbwas informed that she should addres
this request in her response to the motion for summary judgmeher fresponse, plaintiff
maintains that she is not a setiigator; that she filed lawsts against defendants and other
health care providers to bring them to jostfor the ongoing physical and psychological harn
that they caused her and for defaming herasttar; and that she lpeves she should be
compensated for the damage caused by defendants.

In civil rights cases, a district court may award attorneys fees to a prevailing defeng
only in exceptional circumstances where the plaintiff's claims are frivolous, unreasonable
groundlessChristiansburg Garment Co. v. E.E.0.@34 U.S. 412, 4182 (1978). A fee-
shifting provision is distiguishable from a sanctioBee Chambers v. NASCO, Iri01 U.S. 32
5253 (1991)(distinguishing fee-shifting rules freanctions by stating ah fee-shifting rules
‘embody a substantive policy, suah a statute which permits a paéwng party in certain classe
of litigation to recover fees; whereaanctions are not outcome dependent).

Defendants have submitted information from other cases plaintiff has filed in feder
court, against other medical piders, alleging substantiallygrsame malpractice claims, and
essentially the same claims upon wWhiederal jurisdiction is basedRamirez v. Orfali, et al
District of Oregon Case No. 11cv12¥X (Oregon defendants; dismisseBamirez v. Chow, ef
al, Western District of Washgton, Case No. C12-5630REIRC (Washington defendants;
dismissed; affirmedby Ninth Circui); Ramirez v. Petrillo, et aDistrict of Oregon Case No.
12cv1472ST (Oregon defendants; dismissdfirmed by Ninth Circuit)Ramirez v Parker

District of Oregon Case No. 1&t772AC (Oregon defendants; pending).
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The claims upon which federal jurisdiction is sgethis case are substantially the same

as those plaintiff pled in priarases, and which were dismiss@laintiffs claims under the Civi
Rights Act, the Americans with Disabilities Aetnd the Rehabilitation Act are frivolous and f

to state a claim.

The court will exercise its discretion to deny aefants request for attorneys fees in this

case. The court has carefully analyzed the claims upon which fblaases federal court
jurisdiction. Plaintiff should baware that, if she continuesfile cases that assert federal
guestion jurisdiction under 28 U.S.C. § 1331, ldageon the same claims that this court has
rejected, she may be subject toaavard of costs and attorndgses under the relevant statutes
and/or she may be subjectganctions under Fed.R.Civ.P. 11.

8. Additional Considerations

Plaintiff initially filed a request to proce@dforma pauperisthe court denied that
request and plaintiff paid the filingé. In the event that plaintiff files an appeal in this case
the Ninth Circuit, and in the event that plaintiff requests to progefma pauperion appeal,
the court should deny plaintiffs request to proceefibrma pauperi©on appeal, without

prejudice to plaintiff to file witithe Ninth Circuit a request to proceedorma pauperis

Accordingly, it is herebYDRDERED that Plaintiffs request #t the court deny, defer, @
continue defendants motion for summary judginentil discovery has been completed (Dkt.
at 1-2) isDENIED. Defendants Motion for Sumany Judgment (Dkt. 28) BGRANTED in the
following respect: All claimsinder Titles Il and VII of th€ivil Rights Act of 1964, the
Americans with Disabilities Act, the Rehahaliion Act, 42 U.S.C. § 1981 and 42 U.S.C. § 19

areDISMISSED WITH PREJUDICE . The courDECLINES to exercise supplemental

ail
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jurisdiction over plaintiffs statéaw claims, and those claims &¢SMISSED. Defendants
request for attorneys feesENIED . In the event that plaintiff fiean appeal in this case wit
the Ninth Circuit, and in the event that plaintiff requests to prorema pauperion appeal,
that request IBENIED, without prejudice to plaintiff to filevith the Ninth Circuit a request to
proceedn forma pauperis Other than a Notice of Appealyy document plaintiff files in this
case in the future will be docketed by thei®Ibut will not be acted upon by the court.

The Clerk is directed to send uncertified cométhis Order to all counsel of record ar
to any party appearingo seat said partys lst known address.

Dated this 2% day of May, 2014.

ol e

ROBERTJ.BRYAN
United States District Judge
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