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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

K.S., KK, HM, TK, JH., SB., S.C,
T.S.,CK,D.R, LA, &M.L,

Plaintiffs,
V.
CITY OF PUYALLUP, a municipal
corporation, POLICE CHIEF BRYAN
JETER, LIEUTENANT EDWARD
SHANNON,

Defendants.

This matter comes before the Court onErefendants’ Motion foSummary Judgment

CASE NO. 13-5926 RJB

ORDER ON CROSS MOTIONS FOR
SUMMARY JUDGMENT

on all claims (Dkt. 32) and Plaintiffs’ Cse Motion for Summary Judgment (Dkt. 41). The

Court has considered the pleaditfiged regarding the motions, the physical materials filed wjith

the Clerk of the Court,ral the remaining record.

This case arises from the City of Puyalkip'se of surveillance cameras in two jail

holding cells where each of the Plaintiffs, wied been arrested fdrunk driving, either

changed into jail clothing and/oised a toilet. Dkt. 1. The Plaintiffs’ claims, after an initial

round of summary judgment motionsedhat the use dhese cameras:

1) Violated their Fourteenth Amendment riglunder the United States Constitution,

2) Invaded their privacy contrary ¥Washington’s common law, and
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3) Was negligent.
Dkts. 1 and 27.

For the reasons set forth below, Defendantdionao summarily dismiss Plaintiffs’ claimg
for violation of their federal comisutional rights shoulde denied as to the claim against the
and granted as to the claim against theviddial Defendants, and Plaintiffs’ motion on the
federal claims denied. Defendantotion to summarily dismiss &htiffs’ state law claims for
violation of privacy and fonegligence should be denied.

l. FACTSAND PROCEDURAL HISTORY

A. BACKGROUND FACTS

Plaintiffs in this case are eleven women and man arrested for drunk driving and taken
the Puyallup, Washington City Jail. Dkt. 1. Eadther used the toilet dfor changed clothes |
one of the two jail cells which daa stationary video cameréd.

To ensure that they are no longer a dangéreémselves or the general public, the jail hag
specific procedures in place regarding those arrdstattunk driving. Dkt. 37, at 2. They we
not released until another sober person arrived and was willing to sign forms that they wa
take responsibility for the arrestelel. If no one arrived to takeesponsibility for them, the
arrestees were held in the jaittil they could be safely rhsed on their own recognizandd.
All those arrested for drurdkiving (and other crimes) hdmboking photographs taken in jail
clothing. Id., at 3. If someone was there to takgpansibility of the drunkiriving arrestee, the
arrestee was allowed to change into a jail shirt ofdy,.at 2. If no one is waiting, arrestees
were required to change outa¥ilian clothing (underwear iuded) into jail clothing.ld. Two

of the Plaintiffs here, M.L. and K., spent the night at the jaild., at 3.

City
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The jail is a 52 bed facilitwith security cameras throughoudkt. 37, at 4. There are two

holding cells in the booking area, each with windows that areredweith a black cover. The

black window covers, which are moveable, hav&ll slits through which officers may look into

the cell. The toilets are visdbfrom an oblique angle througe cell window. The cameras ir]

the cells are wide angle, state)d view the toilet from thedg®. They produce black-and-white

grainy images and the qualityagceedingly poor. The cameras transmit their images to a b
of monitors behind the booking desk. Each mangdoroken into severframes showing feed
from around the facility. While at least one of Blaintiffs was at the jh there were monitors
over the holding cell doors, which also showieel feeds from inside the cell.

Attached to Plaintiffs’ prior motion fasummary judgment was a compact disc which
showed recordings of each Plaintiff either udimg toilet or changing clbes in the holding cell,.
Defendants’ prior motion for summary judgmeigo had a compactsdi which contained

recordings of some of the Plaintiffs in the diag cells. It also showed — by way of a split

screen — recordings of the jalifficers outside the cell at the satimee. (There are also cameras

recording the booking desk area.) Other officergluty can see who is teaing the feeds from
the holding cell cameras. Plaintifisil to point to any footage a@fn officer who actually glance
at the monitors. For some of the Plaintiffs, @#ff was not near the monitors at all while the

videos were taken. Additional compact diseye also submitted for consideration.

\"Z

ank

d

For security reasons, the booking area of thaljdihot have a public restroom for arrestegs.

Dkt. 37. The toilets available for arresteesre in the camera-equipped holding celts.
The jail provided a curtain behind which an atee may change clothes. Dkt. 37. There
no cameras behind the curtaid. If an arrestee refused to clge behind the curtain, as did

Plaintiff M.L. here, the officers would allothe arrestee to change in the holding ckil.
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Additionally, if the curtain wabeing used by another detaindes officers would have the
arrestee change in the holding céd.
B. PROCEDURAL HISTORY
On July 7, 2014, Plaintiffs’ claims for voyeurisfor invasion of privacy (to the extent

the claim was based on violation of the Waslondg®ublic Records Act), and for violation of

RCW 10.79 (regarding the Washingtstate strip searches statute) were dismissed. Dkt. 27.

This opinion will first consider the Defendahmotion to summarily dismiss Plaintiffs’
claims for violation of their federal constitonal rights and Plaintiffs motion for summary
judgment regarding their federal claims, and tivihaddress whether the motion to summari
dismiss Plaintiff's state law aims for invasion of privacy based on the common law and for
negligence.

. DISCUSSION

A. MOTION FOR SUMMARY JUDGMENT STANDARD

Summary judgment is proper ornfithe pleadings, the discovery and disclosure material
file, and any affidavits show that there is no geaussue as to any material fact and that the
movant is entitled to judgment a matter of law. Fed.Rv@P. 56(c). The moving party is
entitled to judgment as a matter of law wlilea nonmoving party fails to make a sufficient
showing on an essential element of a clairthe case on which the nonmoving party has the
burden of proof.Celotex Corp. v. Catretd77 U.S. 317, 323 (1985). There is no genuine is
of fact for trial where the record, taken as a whoteild not lead a ration#iier of fact to find
for the non moving partyMatsushita Elec. Indus. Co. v. Zenith Radio Co#75 U.S. 574, 586
(1986)(nonmoving party must pesg specific, significant probatvevidence, not simply “som

metaphysical doubt.”)See alsd-ed.R.Civ.P. 56(e). Convergeh genuine dispute over a

y
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material fact exists if there is sufficieenidence supporting the claimed factual dispute,
requiring a judge or jury to resolviee differing versions of the truttAnderson v. Liberty
Lobby, Inc, 477 .S. 242, 253 (1986);W. Elec. Service Inc. v. Pacific Electrical Contractors
Association809 F.2d 626, 630 (oCir. 1987).

The determination of the existence of a matdect is often a close question. The court
must consider the substantive evidentiary butdahthe nonmoving partyiust meet at trial —
e.g., a preponderance of the @rnde in most civil caseAnderson477 U.S. at 254, T.\\Elect.
Service InG.809 F.2d at 630. The court must resolve fagyual issues of controversy in favo

of the nonmoving party only wheneHacts specifically attestday that party contradict facts

specifically attested by the moving party. Themoving party may not merely state that it wi

discredit the moving party’s evidence at trial, in the hopes thd¢eee can be developed at tr
to support the claimT.W. Elect. Service InaB09 F.2d at 630 (relying olnderson, supra
Conclusory, non specific statements in affida&its not sufficient, and “missing facts” will not
be “presumed.”Lujan v. National Wildlife Federatio197 U.S. 871, 888-89 (1990).

B. CLAIM FOR VIOLATION OF FEDERAL CONSTITUTIONAL RIGHTS
AGAINST CITY AND DEFENDANTSIN OFFICIAL CAPACITY

“Convicted prisoners do not fait all constitutionaprotections by reason of their convicti
and confinement in prison.Bell v. Wolfish441 U.S. 520, 545 (1979). “Pretrial detainees, W\
have not been convicted of any crimes,” retifeast those constitutional rights of convicted
prisoners.ld. However, prison inmates and pretrial detas’ constitutionalights are subject t
“restrictions and limitations” based 6imstitutional needsind objectives.”ld. “[M]aintaining
institutional security and preséng internal order and disciplirere essential goals that may
require limitation or retraction of the retainednstitutional rights of both convicted prisoners

and pretrial detaineesfd., at 546. “There must be a mutual accommodation between

-
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institutional needs and objectives and the @ions of the Constitution that are of general
application. This principlepplies equally to pretrial dateees and convicted prisoners. A
detainee simply does not possessftiil range of freedoms of amincarcerated individual.Td.
(internal quotations and citations omitded‘Because ‘prison official must be free to take
appropriate action to ensure the safety afates and corrections personnel,” even those
restrictions that infringe upon Specific constitutional guarantee’ stbe ‘evaluated in the ligh
of the central objective of prison administoa, safeguarding institutional security.”
Bull v. City & Cnty. of San Francis¢695 F.3d 964, 972 (9th Cir. 201@upting Bel) at 547).

Prison administrators “should be accordedemanging deference in the adoption and
execution of policies and practicét in their judgment are nesito preserve internal order
and discipline and to maintain institutional setyu Such considerations are peculiarly within
the province and professional exjp@tof corrections officials,ral, in the absence of substant
evidence in the record to inditeathat the officials have exggrated their response to these
considerations, courts should ardrily defer to their expejidgment in such mattersBell, at
547-48 (nternal quotationsand citations omitted

When reviewing a detention facility's impingemi@n an inmate or detainee’s constitutior
rights, in addition to being infored by the principles announcedBell, courts consider wheth
the challenged restriction was “reasonably related to legitimate penological interests” by
reviewing factors announced Turner v. Safley482 U.S. 78, 89 (1987Bull, at 973. €iting
Turner, at 89. When considering a prisoner ottaieee’s right to pvacy, the relevanturner
factors are: 1) the “existence of a valid,oatl connection” betweehe prison regulation or
practice and the “legitiate governmental interest put forddo justify it;” 2) “the impact

accommodation of the asserted constitutional rghthave on guards and other inmates, ang
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the allocation of prison resourcgsnerally;”and 3) “the exister of obvious, easy alternativeq

as evidence that the regulatifam practice] is an exaggerateesponse to prison concernkl’
1. Connection between Video MonitoriRgcording and Governmental Interest
The City offers the following as legitintepenological interests in having video

surveillance in the jail's holdingells and in recordg that video for later reference: (1)

preventing and detecting contraband; (2) momtpthe health and safety of the detainees; (3

N

protecting staff safety, and (4) efficiently mgiresources. Dkt. 32. Plaintiffs concede the
“worthiness of these goals.” Dkt. 41. They artjuegt “[t]here is no ronal connection between
video recording detainees” ancetbffered penological purposeksl.

There are issues of fact as to whether@ity has shown a valid, rational connection
between the City’'s general praet of video observation, recongj and retaining the data fron
that observation, and having monitors outsidelhtblding cell doors (in sond the Plaintiffs’
cases), and the City’s penologi goals.

2. Impact of Accommodating Right of Privacy Assétted

The City has made a substantial showing as to the sdewndrfactor, “the impact

accommodation of the asserted constitutional rmghttave on guards and other inmates, andg on

the allocation of prison resourcesngeally” as to the video monitimg. The City points out that
not being able to use cameraghe holding cells raises the likeood of threats to both inmate
and staff safety. It has shown that not being &dbuse the camerasuld require several more
officers to staff the jail, (the jail can now btaffed by one person withe use of the video
monitoring), having a signiéant impact on the allocation thfe jail’s resources.

However, there are issues of fact as to Wwaenot being able to record the video feed

192}

will impact guards, other inmateand the jail’s resources generally. Further, there are issugs of
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fact as to whether not havimgonitors over the holding celbdrs (which display all activity
inside the cell to anyone in tih®oking area) will impact guardsther inmates and the jail’s
resources generally.

3. Exaggerated Resporize

The finalTurnerfactor is whether there are “obvigessy alternatives as evidence tha
the regulation [or practice] is an exggated response to prison conceriisifner, at 89. “The
burden is on the prisoner challenging the reiipianot on the prison officials, to show that
there are obvious, easy altelimas to the regulation.’Mauro v. Arpaig 188 F.3d 1054, 1062

(9th Cir. 1999).

Plaintiffs argue that as easy alternatives,j#il could blur the tiket area of the video

monitoring equipment and could require that detaimbasge into jail cldting behind a curtain.

Dkt. 41. Plaintiffs argue thale jail is now using fingernail fish over a section of the camer
that shows the toilet and is now having peablange behind the curtain in response to this
lawsuit. Id. Plaintiffs have raisedssies of fact as to whethiire jail’'s practice of having
security cameras that record activity in the haddtells, and having monitors outside those ¢
transmitting the activity within tanyone in the booking area, is an “exaggerated response”
legitimate penological interest&ull, at 977.

4. Conclusion

Defendants’ motion to summarily dismiss Plaintiffs’ federal constitutional claim (DK
32) should be denied. There are sevealés of fact to be determined.

Further, Plaintiffs’ motion for summary judgntgidkt. 41) on the fderal claim asserteq
against the City and Defendants in their offidapacities should be dediePlaintiffs fail to

show that there are no issuedaaft and that they arentitled to a judgment as a matter of law
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their constitutional claim against the City and thdividual Defendants &ng in their official
capacity. Plaintiffs’ motion fosummary judgment on the fedecanstitutional claim against
the City and the individual Defendants actindheir official capacityDkt. 41) should be
denied.

C. CLAIM FOR VIOLATION OF FEDERAL CONSTITUTIONAL RIGHTS
AGAINST DEFENDANTSIN INDIVIDUAL CAPACITY

To the extent that Plaintifisow make claims against timividual defendants in their
individual capacities (as opposedtieir official capacities), thesclaims should be dismissed
First, there are issues of fact as to whethainBffs’ constitutional righthiave been violated as
above. Second, even if their ctndional rights had éen violated, Defendants argue that the
are entitled to qualified immunityln analyzing a qualified immuty defense, the Court must

determine: (1) whether a constitutional right wlbbhve been violated on the facts alleged, ta

in the light most favorable to the party asseytime injury; and (2) whether the right was cleaf

established when viewed in thpecific context of the cas&aucier v. Katz121 S.Ct. 2151,
2156 (2001). While the sequence set fortBawicieris often appropriatat should no longer be
regarded as mandatoryearson v. Callahgri29 S.Ct. 808, 815 (2009).
Turning to the second factor, Plaintiffs faildbow that their right tprivacy in not being
monitored and recorded by a video camera in dihglcell at a jail while using the restroom @
changing clothes was clearly established at the diinieese events. Further, to the extent th4
Plaintiffs assert that the nach®efendants are liable in theirdividual capacities for failing to
train the other individuals at the jail, and tha thilure to train the otmeemployees of the jall
resulted in their constitutionalalations, Plaintiffs fail to show that the duty to train staff
regarding the use of video cameras as used hexelearly established at the time of the eve

Further, Plaintiffs also fail to show thatyaalleged lack of training caused any harm to
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Plaintiffs. Plaintiffs’ claimsagainst the Defendants in thaidividual capacities should be
dismissed.

Defendants’ motion to summaritlismiss Plaintiffs’ federal claims (Dkt. 32) against the
individual officers should be gr&ed, Plaintiffs’ motion (Dkt. 414lenied, and Plaintiffs’ federal
claims, to the extent that theyeaasserted against the individuafedelants, should be dismissg

D. STATELAW CLAIMS

1. Violation of Privacy

Washington recognizes a claim for inv@asiof privacy under the common laweid v.
Pierce County136 Wash.2d 195, 206 (1998j}(ng the Restatement (Second) of Torts). The
Restatement (Second) of Torts § 652B provides:

One who intentionally intrdes, physically or otherse, upon the solitude or

seclusion of another or hisiyate affairs or concerns, is subject to liability to the

other for invasion of his privacy, if thetrusion would be highly offensive to a

reasonable person.

Restatement (Second) of Torts § 652B (1977).

Plaintiffs have pointed to isea of fact as to whetherdlail’'s use of cameras in the
holding cells here would be “highly offensivedaeasonable person.” The Defendants cong
that the state law privacy claim is tied to enstitutional claim and both must “rise and fall”
together. Dkt. 32, at 22. There are issuesdf &s to both claims. The Defendants’ motion
dismiss Plaintiffs’ privacy claim (Kt. 32) should be denied.

2. Negligence

In order to prove actionabteegligence in the ate of Washington, “a plaintiff must
establish the existence of a duty, a breach theme@sulting injury, and proximate causation

between the breach and the resulting injur$chooley v. Pinch's Deli Mkt., Ind.34 Wash. 2d

468, 474, 951 P.2d 749, 752 (1998).
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Defendants’ motion to summarily dismiss thgligence claim (Dkt. 32) should be denied
in part, and granted, in part.

Plaintiffs have pointed tssues of fact precluding summaumglgment on this claim to the
extent that it is based on Plaff’ right to privacy. Defendantacknowledge that Plaintiffs ha
a privacy right and there are issues of fact aghtether that right was viated. There are issue
of fact as to whether that vation caused Plaintiffs to be damaged. This claim should not
dismissed.

To the extent that Plaintiffs base theegligence claim on the Bendants’ alleged failur]
to train jail staff, Defendants’ motion shodld granted, and Plaiffs’ claim should be
dismissed. Plaintiffs have failed to make/ahowing that their damages were proximately
caused by the alleged failure to train. Toekeent Plaintiffs move for summary judgment on
the negligent failure to train clairtheir motion should be denied.

1. ORDER

It is ORDERED that:

(1) Defendants’ Motion for Summary dgment on all Claims (Dkt. 325:

o DENIED as to Plaintiffs’ federal claimagainst the City and the individual
Defendants in their official capacities;

0 GRANTED as to Plaintiffs’ federal claimagainst the individual Defendant
in their personal capacities;

o DENIED as to Plaintiffs’ state claim for violation of their right to privacy;

o DENIED, in part, andGRANTED, in part as to Plaintiffs’ state law claim
for negligence: to the extent that ttlaim is based on Plaintiffs’ right to

privacy, the motion iIDENIED; to the extent that claim is based on an
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alleged failure to train, the motion@RANTED and the Plaintiffs’

negligence claim, based on thikkeged failure to train, iIBISMISSED.

(2) Plaintiffs’ Motion for Sumnary Judgment (Dkt. 41)S DENIED.

The Clerk is directed to send uncertified cométhis Order to all counsel of record ar

to any party appearingo seat said party’sast known address.

Dated this 18 day of November, 2014.

ol e

ROBERTJ.BRYAN
United States District Judge
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