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HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

THAN ORN, CASE NO. C13-5974 RBL

Plaintiff, ORDER
V.

CITY OF TACOMA,

Defendant.

THIS MATTER is before the Court on Defeants’ Motion for Summary Judgment [DK
#90]. The Court has reviewed the materidégdfin favor and opposed to the motion and has
received the benefit of orargument of counsel. For the following reasons, the motion is
GRANTED IN PART andDENIED IN PART.

I. PLAINTIFF’'S VIEW OF THE FACTS

Than Orn was a 34-year-old Cambodian-American husband and father of three living i
apartment complex on S. 6%h and Tacoma Mall Boulevard. On October 12, 2011, at
approximately 8:30 p.m., Orn was driving a white Mitsubishi Montero SUV down SS&4thith
his parking lights on, but not his headligh®rn passed a silver vehicle with no visible light bar,
driven by Tacoma Police Department (TPD) Sgt. Alan Morris going in the opposite dirddbors

drove past the white SUV, turned his vehicle around, turned on his emergency lights mounted
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top of his windshield and accelerated to catch up to @ri8:31 p.m., Sgt. Morris radioed to
dispatch that he was attempting to pull the vehicle over but the vehicle was not st@ppinigove
between 25 and 35 MPH. Morris characterized Orn’s actions as failing to yield, but did not co
his driving recklessMorris followed the vehicle and continued to give updates to dispatch.

Officer Daniel Bortle joined Sgt. Morris in the pursuit of Orn. According to Bortle, he
maneuvered his patrol car alongside Orn with Bigtris “to try and box [Orn] in.” Bortle pulled ug
to Orn with Morris behind him, traveling 30—-35 MPH, and according to Bortle, Orn swerved his
at him. Officer Bortle, Sgt. Morris and Officer Michael Johnson initiated a “rolling roadblock”
maneuver in an attempt to stop Orn’s vehicle.

Officer Bortle, Sgt. Morris and Officelobinson pulled alongside Orn, traveling between 5
and 15 MPH.According to Officer Bortle, TPD’s policy at the time regarding the use of a rolling
roadblock was that it was only allowable in situations involving the use of deadly force, where
situation involved an imminent threat to bodily injury or ded@hbt Bortle admits there were no
reports of Orn being suspected of a violent felony or that he had a firEarther, there were no

reports of Orn’s actions escalating which justified the use of deadly force.

Officers Donald Rose and Kristopher Clark were inside TPD’s three sector substation at

Wapato Park when they heard Sgt. Morris first call out that he was trying to stop Orn’s vehicle.

Morris had radioed dispatch that the vehicle was failing to yield.

Officers Rose and Clark went out to Clark’s Ford Expedition patrol vehicle and headed

direction that Sgt. Morris was calling out over the radRose and Clark were about 15 blocks away

from Morris. Rose and Clark knew that only a traffic violation had occurred and the Orn vehicl
failing to yield. The officers also knew that neither violation was a felony and that the Orn vehi
was not implicated in any felony situatiolm the continuum of force, as the officers understood

Than Orn’s behavior, Orn was only considered to be “active resisfosé and Clark were
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“paralleling the pursuit,” meaning they were not in line with other officers following Orn but we
following on side streets=ive to seven TPD vehicles were following behind Orn at this time.

Clark and Rose blocked westbound traffic at the intersections cabétAlaska, by
positioning the Expedition in the roadway with their lights on, in order to keep general traffic a
Neither Clark nor Rose left the vehicla.nearby officer was laying out spike strips in the road to
and puncture the Orn vehicle’s tiresccording to Officer Rose, Than Orn, still only traveling abo
30 mph, swerved his vehicle awimgm the officer deploying the spkstrips rather than drive at
him. At the time Orn’s vehicle swerved around the spike strips, there was no oncoming traffic
danger in his pathwayn addition, Orn’s speed continued to be a “pretty low speed” between 3
mph.

After paralleling Orn’s vehicle, Clark and Rose heard over the radio that Orn’s vehicle
registered to an apartment at the Valley Vista apartment complex just off Tacoma Mall Boule\
At the time, the patrol cars following Orn were at the south entrance of the apart@larksand
Rose pulled into the north entrance to get in front of the pursuit.

Once he was inside the parking lot of Orn’s apartment complex, Officer Clark positione
vehicle in the thoroughfare of the main parking lot near the north entrance so that the front of

vehicle was near an island that butted out into the parking lot @f@eer Clark has submitted an

affidavit admitting that he parked his Ford Expieat, a full-size SUV, “across a narrow point in the

thoroughfare near the north entrance” of the apartment complex’s parking lot, which he believ|
“would prevent Mr. Orn from exiting the parking lotClark’s declaration also further asserts that
intent was “containment” rather than to create a roadblock.

Other officers concur that Clark’s vehicle sva roadblock. Clark’s partner, Officer Rose,
described Clark’s vehicle positioning as “effectively cut[ting] off northbound travel through the

parking lot right there.’Officer Daniel Bortle described Clark’s SUV as facing in an east-wester|
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position, and, blocking the roadway. Officer Clark ignored the command to stay in his vehicle
instead, used his car as a roadblock.

As Than Orn’s vehicle entered the Valley Vista apartment complex, Officer Bortle, who
traveling in the caravan behind Orn with Officer Kim, K-9 Officer David Johnson, and Sgt. Mo
estimates that Orn traveled approximately 15 nipdrtle also testified that as Orn’s vehicle
approached Clark’s Expedition, “For just a brief second the vehicle did pause.”

Officer Kim, travelling immediately behind Orn, testified in Than Orn’s criminal trial and
his deposition that Orn was traveling very slowly in the apartment complex.

As Orn approached Officer Clark’s Ford Expedition, Than Orn drove away from where
Officer Clark had positioned himself, and instead drove onto a grass planting strip around Cla

vehicle and opposite of where Clark was stand®@fficer Steven Butts, who also came in at the

and

was

ris,

n

k’'s

north entrance of the apartment complex, arrived in his patrol car and parked his vehicle just north of

where Clark’s Expedition was blocking the ro&fficer Butts stayed in his patrol vehicle behind

Clark’s vehicle but could see Orn’s caravan coming forwklelwatched as Than Orn’s vehicle was

coming closer to Clark’s blocking vehicle. Orn was traveling “maybe five miles an hour when i
slowed.” Then Orn either stopped or slowed down saigally before Officer Clark’s vehicle.
Butts watched the Orn vehicle drive away from where Clark had positioned himself, and then
the grass planting strip. Officer Bultts testified t®an’s vehicle was going very slowly, 3-4 mph, 3§
it went onto the grass and back down agais.Orn was driving on the grass planting strip, Butts
intentionally backed his car up seeking to cut off any route for Than Orn to egdagadoing so,
Orn’s vehicle, still traveling 4 mph according to Buttame into contact with the front push bar of
Butts’s car.Butts heard plastic crunching and felt a jarring of the vehicle, but the impact was s

minor that it didn’t actually move Butt’s vehicle.
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ORDER - 4



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

As he was coming through the narrow entrance, Orn also made contact with the rear b
of Clark’s Expedition. Officer Rose, who was still in the vehicle, called the contact from Orn a
glancing blow.

Officer Clark states that he moved from thasy median where he was standing (opposits
the grass patch Orn drove on), to a position either at or behind his vehicle’s baplerfurther
states that he was positioned “out of [Orn’s] direct path of tradelvever, neither of the officers
immediately in the area, Rose or Butts, saw Clark.”

Officer Clark claims he then saw Orn’s vehicle turn towards him and the vehicle accele
at him. Clark also states that at that same nmbnie “could hear the engine of [Orn’s] vehicle undg
hard acceleration.Clark doesn’t explain how but, despite his position behind the bumper, he
claimed the vehicle was now coming at hi@lark then claims that he extended his left arm to brg
for the impact of Orn’s vehicle and began to move backwatdsclaims he believed that Orn was
trying to run him over, and because of his close proximity to Orn’s vehicle, he had to raise his
and fire downward while his left hand remained on Orn’s vehicle.

Officer Butts, who approximates that he wagmare than eight feet from Clark’s vehicle,
did not see ClarkButts watched Orn’s vehicle traveling right in front of him, going 3-4 mph as i
was coming off the grass, but Butts also didses Clark reach out his hand and touch thetdar.
just heard shots being fired and glass shattering on Orn’s veOifleer Butts also testified to a
much different time sequence of the alleged hard acceleration by Than Orn’s vehicle. Rather {
“hard acceleration” before shots were fired as claimed by Officer Clark, Butts heard the hard
acceleration only after Clark fired his gun.

Officer Clark has described his second vobéghots at the Orn vehicle as being fired
because he was in fear for the safety of his partner, Donald Rose. “I believed that Mr. Orn ha

assaulted me with a deadly weapon and that he would intentionally try and run other officers ¢
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six more times, in rapid succession, at Krn through the back window of his SUVOfficer Rose,
however, was inside the Ford Expedition and never exited the patrol vehicle until after Than G
shot. More importantly, Rose does not recall his partner, Officer Clark, ever telling him about |
concerns for Rose’s safety. Instead, the only safety concern Clark told Rose about was his oW
as the Orn vehicle was moving away.

Chief Donald Ramsdell, in his administrative review of the Use of Deadly Force Reviev

Board's finding, confirmed two things: 1) That @#r Clark’s official statement to investigators

about his safety were different than what he haddpartner, Officer Rose; and 2) No one, not Clark,

Rose or anyone else, was in the path of danger while Officer Clark was “running and shooting
Officer DeNully described it, as Than Orn’s vehicle was moving away.

In addition to the multiple, significant differences between what Officer Kristopher Clark
told investigators versus what others observed and the admissions Clark made to his partner,
Rose, the evidence does not support Clark’s claims about the shooting of Than Orn. First, De
Gene Miller, the detective tasked with investigating the shooting scene, testified that Kristophg
Clark’s alleged palm print on the side of the Orn vehicle, could not be conclusively matched td
Officer Clark.

Second, the evidence supports the argument that Than Orn’s vehicle was not a threat
Kristopher Clark at any point when he fired because Orn’s vehicle was already passing by.

Third, the defendants’ ballistic expert testified that the angle of the first volley of shots 1

that the paralyzing shot to Than Orn’s back from the passenger-rear window was fired betwegq

n was

NS

n, even

’17 as

Donald
ective

18

fo

shows

n 2 feet

and 4 feet away from the side of the car, contradicting Officer Clark’s claims that he was touching

Orn’s vehicle as it was passing him.
On May 10, 2012, TPD’s Use of Deadly Force Review Board met to consider whether

Kristopher Clark’s use of deadly force against Than Orn was reasonable and within Departme

policy. The final decision was ratified and approved by Chief Ramsa8khough the Board found
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Clark’s actions to be within Department Policy, the Board included retraining requirements for

Officer Clark which included recommendations to re-train in the areas of “Positioning Self Ond

Exiting His Patrol Vehicle” and “Environmental Awareness and Location within Potential Deadly

Circumstance (Vehicle Position Angle-Positional reactions.)”

In the wake of the shooting, the Pierce County Prosecutor’s office, working together with

TPD Detective Miller, brought criminal charges against Than Orn seeking to convict Orn of AS
2 for the alleged touching of Officer Clark with his vehicle and Felony Alludiiter five days of
testimony, the jury came back with “Not Guilty” verdicts for both the assault charge and felony
alluding. Orn was acquitted of the assault charge against Officer Clark but convicted of the
misdemeanor of “Failing to Obey a Law Enforcement Officéte’ was fined $250.00. Than Orn
remains paralyzed from the waist down.

[I. ISSUES PRESENTED BY THE MOTION

A. Whether plaintiff's claim for excessie force against OfficerClark should be
dismissed where the officer’s use of defdforce was objectively reasonable under
the totality of circumstancesconfronting the officer.

B. Whether plaintiff's claim for excesswve force against OfficerClark should be
dismissed as the officer ismmune from suit pursuant to the doctrine of qualified
immunity.

C. Whether plaintiff's municipal liability claim for a failure to train should be
dismissed where plaintiff cannot establish ta essential elements of his prima facie
case.

D. Whether the children’s’ loss of consortiumclaims based on alleged deprivations of
Than Orn’s constitutional rights should bedismissed as such rights are personal
and will not support a claim for another’s loss of consortium.

E. Whether the children’s’ loss of consortiumclaims based on a site tort claims for
assault and battery should be dismisskas the claims are time barred.

F. Whether plaintiff’s negligent hiring, trai ning and supervision claims against the City
of Tacoma should be dismissed where the §is employees were acting within the
course and scope of employment and wheregphtiffs cannot establish all essential

e
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elements for these claims.

G. Whether plaintiff's negligence claimsagainst the defendants should be dismissed
where Officer Clark’s use of deadly force wa an intentional act and where plaintiff
cannot establish that the violation of anypolicies was the proximate cause of his
damages.

. SUMMARY JUDGMENT STANDARD

Summary judgment is propelf the pleadings, the discoveayd disclosure materials on

file, and any affidavits show that there is no geaussue as to any material fact and that the
movant is entitled to judgment a matter of law.” Fed. R. Civ. P. 56(c). In determining

whether an issue of fact existise Court must view all evidence in the light most favorable tg

the nonmoving party and draw all reasonablerences in that party’s favoAnderson Liberty

Lobby, Inc, 477 U.S. 242, 248-50 (198®agdadi v. Nazar84 F.3d 1194, 1197 (9th Cir.

1996). A genuine issue of material fact existerehthere is sufficient @ence for a reasonablée

factfinder to find for the nonmoving partdAnderson477 U.S. at 248. The inquiry is “whethey

the evidence presents a sufficient disagreemeameigiaire submission to arjuor whether it is so
one-sided that one party mysevail as a matter of law.ld. At 251-52. The moving party
bears the initial burden showing that there is no evidenghich supports an element essenti
to the nonmovant’s claimCelotex Corp. v. Catretd77 U.S. 317, 322 (1986). Once the mov
has met this burden, the nonmovingtpahen must show that theisea genuine issue for trial.
Anderson477 U.S. at 250. If the nonmoving party $&ib establish the existence of a genuing
issue of material fact, “the moving partyeistitied to judgment as a matter of lanwCelotex 477

U.S. at 323-24.
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IV. ANALYSIS

A. Excessive Force

Legitimate issues of fact are best determined by a jury. Excessive force is examing
under the Fourth Amendment’s prohibitionwfreasonable searches and seizu@raham v.
Connor, 490 U.S. 386, 396—-97 (1989). Whether the officese deadly force was reasonable
these circumstances is a questi@ught with factual issues. Und8raham three specific
factors must be considered in assessing the raboress of the force used: (1) the severity
the crime at issue, (2) whether the suspect posesraadiate threat to the safety of the officel

or others, and (3) whether he is actively resistingst or attempting to ade arrest by flight.

Smith v. City of HemeB94 F.3d at 701 (citinGraham 490 U.S. at 396). Whether the suspec¢

poses a threat to the safety ffiaers or others is “the most imgant single element of the thre
specified factors."Chew v. Gate27 F.3d 1432, 1441 (9th Cir. 1994). The oiBeztham
factors — the severity of the crime at issue, aedstispect’s attempts to actively resist arrest ¢
evade by flight — also present factual questiohgury could find that it was unreasonable for
officer to conclude that deadly force was watedl in this situation. Defendants’ motion for
summary judgment on the @ssive force claim IBENIED.

B. Qualified Immunity

Qualified immunity “shields an officer frosuit when she makes a decision that, even
constitutionally deficient,gasonably misapprehends the lgoverning the circumstances she
confronted.” Brosseau v. Hauge®43 U.S. 194, 198(2004). The@eme Court has endorsed
two-part test to resolve claineg qualified immunity: a court nat decide (1) whether the facts
that a plaintiff has alleged “make out a viadettiof a constitutional right,” and (2) whether the
“right at issue was ‘clearlgstablished’ at the time diefendant’s alleged misconduct?earson

v. Callahan 555 U.S. 223, 232(2009). Qualified imniyrprotects officers not just from

d
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liability, but from suit: “it is effectively lost if case is erroneously permitted to go to trial,” dnd

thus, the claim should be resolved “at #aliest possible s&in litigation.” Anderson v.

Creighton 483 U.S. 635, 640 n. 2(1987). The purpoksgqualified immunityis “to recognize
that holding officials liable foreasonable mistakes might unnecessarily paralyze their ability
make difficult decisions in challenging situats, thus disrupting the effective performance of
their public duties.”Mueller v. Auker576 F.3d 979, 993 (9th Cir. 2009). Because “it is

inevitable that law enforcement officials will some cases reasonablyt mistakenly conclude

that probable cause [to arrest] is present,” qudliflemunity protects officials “who act in way$

they reasonably believe to be lawfulGarcia v. County of Merce®39 F.3d 1206, 1208 (9th
Cir. 2011)(quotingAnderson483 U.S. at 641).

Importantly a court must judge reasonalglss “from the perspective of a reasonable
officer on the scene, rather thartlwihe 20/20 vision of hindsight.ld. Courts are cautioned tq
make “allowance for the fact that police officare often forced to make split-second judgme
— in circumstances that arenge, uncertain, and rapidly eviig — about the amount of force
that is necessary in a particular situatiotd” And, although the question is “highly fact-
specific,” the inquiry is objecte. a court must ask “wheththe officers’ actions are
‘objectively reasonable’ in ligt of the facts and circustances confronting themld. (citing
Scott v. Harrig 550 U.S 372, 383(2007@graham 490 U.S. at 397).

The testimony of the officers involved ihe pursuit of Orn does not present a
comprehensive, consistent story of what happened and why. Thus, it cannot be said as a
of law that the officers are entitled to qugd immunity. Defendants’ motion for summary

judgment on qualified immunity BENIED.

to
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C. Monéll Claim

The United States Supreme Court has hedtriunicipalities maype held liable as
“persons” under § 1983 “when ex#ion of a government’s policy or custom, whether made
its lawmakers or by those whose edicts or actg flaidy be said to reresent official policy,
inflicts the injury.” Monell v. Dep’t of Soc. ®e of City of New York436 U.S. 658, 694 (1978)
A plaintiff may establish municipdiability by demonstrating that an official with final policy-
making authority “delegated thauthority to, or ratified t decision of, a subordinateUlrich
v. City & Cty. of San Francis¢@08 F.3d 968, 984-85 (9th Cir. 2002). “If the authorized
policymakers approve a subordinate’s decisionthadasis for it, their ratification would be
chargeable to the municipality because their decision is fibdl.{internal citation and
guotations omitted). To establish a ratificatioair, Plaintiffs must present evidence of “a

‘conscious, affirmative choice’ on thpart of the authorized policymakerltl. (quotingGillette,

979 F.2d at 1347). “A local government can blel fiable under § 1983 only where a deliberate

choice to follow a course of action is made framong various alternatives by the official or
officials responsible for establigg final policy with respect tthe subject matter in question.”
Id. (internal quotations omitted). The policymaker must have knowledge of the alleged
constitutional violation.Christie v. lopa 176 F.3d 1231, 1239 (9th Cir. 1999).

Plaintiffs argue Tacoma is liable unddonell based on a “ratification theory.” The
Court is persuaded by the holdingRisales v. City of Chi¢c®No. CV21402152WBSCMK, 201!
WL6167740, at *7-8 (E.D. Cal. Oct. 20, 2015), where the court denied the defendant city’

motion for summary judgent on plaintiffs’Monell claim when the chief of police pronounced

that the allegedly offending officer’s conduct wascompliance with Department policy.” The

court explained:

A4

UJ
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In this case, it is not a mere ratdion, but rather the Chief of Police’s
pronouncement that Officer Bailey’s allehese of force was “in compliance with
Department policy” that gives rise toMonell claim. This is “tantamount to the
announcement or confirmation of a policy for purposelahell.” The Chief of
Police’s finding that Officer Bailey’s @sof force was “in compliance” with the
City of Chico’s policies is more than sufignt to raise a genuine issue of material
fact with respect to wheth#re City of Chicdhad a policy of using the force Officer
Bailey did in this case. Although tHending was made after the incident, it
constitutes clear evidence from which a rational jury could infer that the policy
existed before the incident and therefavas the moving force that caused the
injury. If the jury ultimately concludes that Officer Bailey used excessive force
and that the use of force comported wita @ity of Chico’s pdties, it would be
entirely consistent witiMonell to hold the City of Chico liable based on its policy
promoting that use force.

Accordingly, because plaintiff has raisadgenuine issue of material fact with
respect to whether the City of Chico had a policy that caused the constitutional
violation alleged in this case, the cbmust deny defendants’ motion for summary
judgment on plaintiff's§ 198&1onell claim.

Municipalities are required t@view police shootings andredully determine whether th
shooting complied with local policygnd then determine whether or not discipline is approprn
A rational jury could find that Clark’s decision to shoot was not constitutionally justified, an
Tacoma ratified that unconstitonal decision by determining was lawful and within policy

Summary judgment on thdonell claim against Tacoma is accordin@¥NIED .

D. Children’s Constitutional Claims

Ninth Circuit precedent holds that “a parertio claims loss afhe companionship and
society of his or her child, or vice versa . . . Aa®nstitutionally proteed liberty interest under|
the Fourteenth Amendment in the companigmsimd society of his or her child . . Curnow v.
Ridgecrest Policed52 F.2d 321, 325 (9th Cir. 1991) (citiBgrandberg v. City of Helena91l

F.2d 744, 748 (9th Cir. 198&elson v. City of Springfie]d67 F.2d 651, 653-55 (9th Cir.

! This is a reversal of the Cdisrstated position at oral argument. After oral argument, the C
reviewedRosalesand the record and determines themsuiicient evidence of ratification to

[1°)

iate.

J that

purt

survive summary judgment, notwithsting the Court’s initial inclination.
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1985));see also Moreland v. LAg&gas Metro. Police Dep’'l59 F.3d 365, 371 (9th Cir. 1998)
(noting that plaintiffs “mayassert a Fourteenth Amendment claim based on the related
deprivation of their liberty intest arising out of their relatiohg with [their deceased son]”).
This is true even where the depriwatiis incidental to the state’s adBstling v. City of
Bainbridge Islangd 872 F.Supp.2d 1117, 1127 (W.D. Wash. 2012).

Official conduct that “shocks the consciei@ depriving childreror parents of that
interest is cognizable asvalation of due proces®Vilkinson v. Torres610 F.3d 546, 555 (9th
Cir. 2010) (citations omitted). “Where actualileration is practicathen an officer’s
‘deliberate indifference’ may suffice to shattie conscience. On tlogher hand, where a law
enforcement officer makes a snap judgment beeaf an escalating situation, his conduct mg
only be found to shock the consatenf he acts with a purposehiarm unrelated to legitimate

law enforcement objectivesld. (internal citation omitted).

Plaintiffs assert that Officd€ristopher Clark’s unonstitutional use of force against Than

Orn was a violation under the FtluAmendment and the Fourteenth Amendment. Plaintiffs
further contend that as a direntd proximate result of thesertstitutional violations, the Orn
children have lost the cardfection, companionship, societyygport and consortium of their
father as a result of their father’s substantial injuries.

Plaintiffs have presented facts that could establish that Defendant Kristopher Clark hag
time, and took the time, to deliberate and decide to use deadly force against Than Orn, leavin
critically injured and ultimately paralyzed. This was not a “snap decision” as cautioned agains
Wilkinson. Wilkinson610 F.3d at 555. Officer Clark ignorediers to stay in his vehicle. He
deliberately created a roadblock in a situation that did not warrant the use of deadly force. An

as the evidence shows, he fired at Than Oi@ra% vehicle was passing Clark when there was n

Ly

| the

g him

n

] then,

D

danger of imminent harm to Clark or to anyone else. Further, Clark continued to fire at Orn’s \

ORDER - 13

ehicle



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

seven to eight more times as it was traveling away from Clark. Plaintiffs articulate a colorable
that in using such excessive force, Kristopher Clark materially diminished Than Orn’s relations
with his children. As such, Thalisa Orn, J.O., &@., should be allowed to maintain a claim for
violation of their substantive due process interest in the companionship of their father, Than Q
Ostling v. City of Bainbridge Islan®72 F. Supp. 2d at 1127. The motion for summary judgment
this claim iSDENIED.
E. Children’s Claim — Statute of Limitations

Defendants allege that the children’s claintinge barred. They rely in large part iielley
v. Centennial Contractors Enter. In236 P.3d 197 (Wash. 2010). Kelley, the children of a
man critically injured by a falling steel bedmmought a separate action, after their father’s lawsu
had already resolved. “Six months after the judgment was rendered in Phillip Blackshear’s lay

against Centennial, the three Blackshear minor children commenced their lawsuit against Cen

for loss of parental consortiumd. at 198. Washington’s Supreme Court considered whether the

children’s separate action was allowable because the statute of limitations for minors, codified
RCW 4.16.190, tolls until the age of 18. at 200. The Court opined that a question of fact existe

as to whether the children were able to feasibly join their father’s lawsuit at the time it was bei

claim

5hip

on

it

suit

tennial

174

under

d

g

litigated, or whether, based upon the continuing nature of the father’s injury past the resolution of his

own case, joinder was not practicale.at 201.

The Orn children joined their father’s lawsuit; they are not seeking to file their Asvn.
Defendants concede, Mr. Orn filed his original complaint for damages on October 10, 2013, p
the running of the two-year statute of limitations for assault and battery claims in Washington
Wash. Rev. Code 8§ 4.16.100. Necessarily, Mr. Orn’s added claims for assault and battery rela
to the initial filing date. Under RCW 8§ 4.16.190, the Orn children’s claims must toll until the ag

18, and undekKelley, the children’s claims must be joined, if feasible, with their father’s lawsuit.

Fior to

State.

ite back

P of

The
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Orn children have done precisely that: they have joined their father’s suit. The motion for sum
judgment on this issue BENIED.
F. Negligent Hiring — State Law

Claims of negligent hirig, retention, training, and supésion are based not on the
concept of vicarious liabilityréspondeat superigrbut on the notion that “the employecan
negligence is a wrong to the inpa party, independent frometemployer’s liability for its
employee’s negligence imputed by tihactrine of respondeat superioEVans v. Tacoma Scho
Dist., 380 P.3d 553, 564 (Wash. Ct. App. 2016) (cititigce 929 P.2d at 420).

In cases such as the instant case, where thaiffles asserting that the allegedly tortiod
employee was acting within the scope of his agrdmployment, claims for negligent supervisi
are redundant and futile. As the Wangjton Court of Appeals observed@illiam v. Dep't of
Soc. and Health Setv.

Here, the State acknowledged Morrow swacting within the scope of her

employment, and that theaB would be vicariouslydble for her conduct. Under

these circumstances a cause of@ctior negligent gpervision is redundantf

Gilliam proves Morrow's liability, the Stateillvalso be liable. If Gilliam fails to

prove Morrow’s liability, the State cannbk liable even if its supervision was

negligent.

950 P.2d 20, 28 (Wash. Ct. App. 1998) (emphasiked). Thus, “an injured party generally
cannot assert claims for negligent hiring, retentgupervision or training of an employee whg
the employer is vicariously liable for the employee’s conduttdns 380 P.3d at 564 (citing
LaPlant v. Snohomish Ciy217 P.3d 254 (Wash. Ct. App. 2011)).

TheGilliam andEvanscourts’ analysis is equally appdiole to the instant case. In this
case, all of the officers involved in this incidevdre acting within theaurse and scope of their

employment and Plaintiffs concede as muBlecause there is no dispute that the City’s

employees were acting withindltourse and scope of their@oyment, Plaintiffs’ negligent

mary

DI

S

n
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hiring, training, and supervision fail claimslfas a matter of law. Accordingly, summary
judgment on this claim IERANTED and the claim i®ISMISSED WITH PREJUDICE .

G. Negligence Claim

Plaintiffs’ negligence claim seeks to hol@ @ity responsible for the actions of its
agents, which Defendants acknowledge weragdatiithin the course and scope of their
employment. As such, if the jury finds Officéristopher Clark liable for the battery of Than
Orn, the City of Tacoma is ultimately responsible for the actions afjgats and employees.

Washington recognizes the stadet of battery by a lavenforcement officer in an
excessive force cas8taats v. Browm91 P.2d 615 (Wash. 2000).$taats Washington’s
Supreme Court found that the atiag officer was protected by difeed immunity with regard
to the § 1983 false arrest claims because Fadurtandment law was natearly established at
the time of that particular arresd. at 77. However, qualifiednmunity under 8 1983 did not
immunize the arresting officer from claims under state law of thedbassault and batterid.
at 780. The court found that stagealified immunity is not avéable for claims of excessive
force to effectuate an arrekl. (citing Coldeen v. Reidl82 P. 599 (1919)). Excessive force in
which a police officer was “acting oppressivelywantonly injuring gerson escaping from a
misdemeanor arrest,” does radiow for qualified immunityld. As a policy, it is preferable to
allow a civil action against the officer, ratheaththe alternative of physical resistance by the
arresteeld.

The Staatscourt further noted thatatie immunity is different from qualified immunity
under federal lawld. at 779. Qualified immunity under statevizgs assessed when the officer (
carries out a statutory duty (2) according to pdaces dictated to him byagtte or superiors, (3

acts reasonablyd. citing Guffy v. State 690 P.2d 1163 (Wash. 1984). State qualified immurj

does not deal with the issue of whether or novargright is “clearly established” at the time g
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the incidentld. Additionally, as suggested Btaats the personal immunity of qualified

immunity would not extend to the employar this case, the City of Tacomnld.; see also,

Savage v. Stat@99 P.2d 1270 (Wash. 1995), (holding tinadler state law, personal qualified

immunity of the agent or employee does not extend to the principal or the employer). The

motion for summary judgment on the negligence claiDENIED .
V. CONCLUSION

The motion iISGRANTED IN PART andDENIED IN PART as follows:

A. Excessive Force — DENIED.

B. Qualified immunity — DENIED.

C. Monédll Liability — DENIED.

D. Children’s Constitutional Claims — DENIED.

E. Children’s Claims — Statuteof Limitations — DENIED.

F. Claims for Negligent Hiring, Training and Supervision — GRANTED.

G. Negligence Claim — DENIED.

IT 1S SO ORDERED.

Dated this 9 day of April, 2018.

RO B

Ronald B. Leighton
United States District Judge
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