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Chicago Title Insurance Co. et al

HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
JAY L LAMB, SHARI D HULTBERG, CASE NO. C13-6063 RBL
Plaintiffs, ORDER

V.

CHICAGO TITLE INSURANCE CO,
MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS INC, et al.,

Defendants.

THIS MATTER is before the Court on Defeant LSI Title Agency, Inc.’s motion to
dismiss (Dkt. #5), LSI's motion to deny joindermdn-diverse parties (Dk#16), and Plaintiffs’
motion to remand (Dkt. #12). Plaintiffs allegatla 2009 non-judicial footosure sale of real
property that they owned is void because thedimsing entity did nohave authority to
foreclose on the property. They seek to imabkdhe sale and request monetary damages.

l. BACKGROUND

This is not the first time that Plaintiffs W@ sought a court order invalidating the 2009t

foreclosure sale. On November 18, 2010, Plairiiiésl a “Complaint for Qtet Title” in this
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Court alleging that the named defendants haalgoted an improper non-juiial foreclosure on
the same real property at issue in the current caseCase No. 10-cv-05856-RJB. The
defendants in that action were Chicago Titleuance Co., LSI Division; Mortgage Electronig
Registration Systems, Inc. (MERS); The BankNefw York Mellon Trust Company; and GMA
Mortgage, LLC. Plaintiffs asserted claimmsder numerous federal statutes, the Washington
Deed of Trust Act, and the Washington ConsuRmatection Act. Among other things, they
sought rescission of the foreclwe sale and statutory damagesjuding damages under the
Washington Consumer Protection Adudge Bryan concluded thdtaf Plaintiffs’ claims were
meritless and dismissed them with prejudice. Plaintiffs did not appeal.

Plaintiffs filed their complent in this action in Washington State court on November
2013. Plaintiffs again alleged thhee foreclosure sale violatélde Washington Deed of Trust
Act and Washington Consumer Rrction Act. As before, Plaiiffs sought to invalidate the
foreclosure sale and monetary damages under the @Riintiffs amended their complaint eig
days later; the first-amended complaint did not add any defendants or change any of Plai
legal theories.

On December 12, 2013, MERS removed the ad¢tidhis Court. LSI moved to dismisg
Plaintiffs’ claims one week later. LSbotends that Plaintifflaims are barred bges judicata
and also notes that Plaintiffsddnot join all of the required p@es because the current propert
owners are not named defendants.

In response to LSI’'s motion, and without fioditaining leave from the Court, Plaintiffs

filed an amended complaint on December 30, Z0K38. #10 and refilled as Dkt. #11). The
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second-amended compldimidds Christopher Olsen, Da@ésen, and the Bank of New York
Mellon Trust Company as defendants. Theddk currently own the property and are
Washington residents. Plaiffisi also removed their CPA claims from the second-amended
complaint and, instead, asserted breach of cordrathegligence claims. Plaintiffs then moy
to remand the action to state court, claiming thair amendments divested this Court of its
diversity jurisdiction. So, the Defendants movedeoy Plaintiffs’ attempt to join the Olsens
alternatively, to strike #hsecond-amended complaint.

Il. DISCUSSION

A. Jurisdiction

It is undisputed that the Cdurad diversity jurisdiction when this case was removed.
Plaintiffs contend that they destroyed comptiiteersity and stripped ik Court of its subject
matter jurisdiction by adding the Olsens as defetsdafter removal. Plaintiffs claim that Fed
R. Civ. P. 15(a)(1) gives them the right to ah¢heir complaint once as a matter of course,
they did not need to get the Ctsipermission before amending.

Rule 15(a)(1) allows a pig to amend its pleadingncewithout first obtaining

permission from the court or the opposing paRjaintiffs fail to explain why their amendmeni

before removal does not count as their one amentionder Rule 15(a)(1). Moreover, Plaint
do not address 28 U.S.C. § 1447(ehjch gives courts discretion tteny joinder of parties afte
removal that would destroy subjenatter jurisdiction.Even if Plaintiffs had not already used

their amendment as a mattercolurse, 8 1447(e) controls ovRule 15(a)(1) when the two

! Plaintiffs’ titled their complmt “First Amended Complaint. .” even though they had
already amended once before removal.
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conflict. See6 Charles Alan Wright, ArthuR. Miller & Mary Kay Kane Federal Practice &
ProcedureS 1477 (3d ed. 20133ee also Bevels v. Am. States Ins, ©@0 F.Supp.2d 1309,
1312-13 (M.D. Ala. 2000)Winner's Circle of Las Vegas,dnv. AMI Franchising, Inc916
F.Supp. 1024 (D. Nev.1996)/hitworth v. Bestway Transportation In814 F.Supp. 1434
(E.D.Tex.1996)Horton v. Scripto—Tokai Corp878 F.Supp. 902 (S.D.Miss.1998)ster v.
First Nationwide Bank Financial Corp829 F.Supp. 1163, 1165 (N.D.Cal.1993).

Nevertheless, Plaintiffs’ amendments shoulédlb@ved “if justice so requires,” or if a
judgment would be deficient without the Olsensmiamed-defendants. Other than arguing th
they had an absolute right to amend, Plaintéistend that they should be allowed to add the
Olsens as parties because LSI’'s motion to disméssbased, in part, on their failure to do so.
The Olsens are arguably necesgaaities because their inteten the property would be
jeopardized if Plaintiffs prevail on their clairaad obtain the relief théhey have requested.
But, their interests are only irgated if the other defendants are found to be liable. Thus, i
Plaintiffs’ claims against the other defendantslzeirred, then therem® possibility that the
other defendants are liable and there is alspasgibility that the Olsens’ interests will be
jeopardized. Because claims against the atbBandants can be resolved without the Olseng
involvement, neither the Plaintiffsor the Olsens will be prejudiced if the Olsens are not nai
defendants.

Additionally, even Plaintiffs acknowledge thHab1's motion primarily argued that the
claims should be dismissed because they are barnexs lpydicata LSI raised the Rule 19
failure-to-join issue only as afterthought. Indeed, the ting of Plaintiffs’ second-amended
complaint demonstrates their not-so-subtterapt to avoid—or, more accurately, delay—the

preclusive effect of their priacunsuccessful efforts. Although leave-to-amend should be giv
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freely, in this case, justice reges that Plaintiffs not be allowed to amend their complaint.
Accordingly, Plaintiffs’ amendments are ndlbaved and their second-anded complaint (Dkt.
#s 10 and 11) iISTRICKEN. This Court has jurisdiction @djudicate Plaintiffs’ claims.

B. Plaintiffs’ Claims are Barred by Res Judicata

Plaintiffs contend thates judicatadoes not apply because Plaintiffs were not represe
by counsel during the prior action, have learned additional factstaieprior action was
dismissed, and after their prior action was dismissed the WashiSgipreme Court issued thr
opinions interpreting the Washington Deed of Tiust that they believe support their claims.
None of these arguments facinto the application afes judicata

The doctrine ofes judicataprecludes re-litigatio of claims that were raised in a prior
action or could have beenigad in a prior actionW. Radio Servs. Co., v. Glickma23 F.3d
1189, 1192 (9th Cir. 1997). An action is barreddsyjudicatawhen an earlier suit: (1)
involved the same claim or causeaation as the later suit; (2)volved the same parties; and
reached a final judgment on the merikdpoyo v. Litton Electro-Optical Sy£130 F.3d 985, 987
(9th Cir. 2005).

Here, Plaintiffs’ prior action against thesersadefendants was dismissed with prejud
The prior claims and the claims asserted indbigon are identical in substance. They are b3
on the same nucleus of facts, rely on the savidence, seek redress under the same statute
and request the same relief. Plaintiffs’ claicosild have been, or we& brought in the prior
action. The prior action was against all of thened-defendants in thsase and was dismisse
with prejudice. Plaintiffs’ dims are, thus, precluded i®s judicata LSI’'s motion to dismiss i

GRANTED.
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1. CONCLUSION
Plaintiffs’ amended complaint that they fifdéd as Dkt. #10 is STRICKEN. Plaintiffs’
claims are precluded bes judicata so LSI's motion to dismiss SRANTED. The prior
case’s preclusive effect applies to all of theeddants named in that case. Accordingly, eve
though MERS did not join in LSI's motion, Pliffis’ claims against MERS are also barred b

res judicata so they are alsbISMISSED.

Dated this 18 day of March, 2014.

OB

RONALD B. LEIGHTON
UNITED STATES DISTRICT JUDGE

ORDER -6

-




