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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

CHRISTINE RENEE VALLALA,

_ CASE NO. 13ev-06064 JRC
Plaintiff,

ORDER ON PLAINTIFF'S
V. COMPLAINT

CAROLYN W. COLVIN, Acting
Commissioner of the Social Security
Administration,

Defendant.

This Court has jurisdiction under 28 U.S.C. 8 636(c), Federal Rule of Civil
Procedure 73 and Local Magistrate Judge Rule MIRd8dlsd\otice of Initial
Assignment to a U.S. Magistrate Judge and Consent Form, ECF No. 3; Consent t(g
Proceed Before a United States Magistrate Judge, ECF No. 4). This matter has beg
briefed 6eeECF Nos. 11, 20, 21).

After considering and reviewing the record, the Court finds that the administ

law judge (“ALJ”) properly discounted the opinions of plaintiff's treating physician, {
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credibility of plaintiff’'s subjective testimony, and statements provided by lay witnes
Plaintiff has not identified an error in the ALJ's findings at steps four or five, and th
Court therefore AFFIRMS the Commissioner’s decision.

BACKGROUND

Plaintiff CHRISTINE RENEE VALLALA was born in 1968 and was ydars old
on the alleged disability onset date of September 1, 28@9(. 122-24). Plaintiff has
college degree in elementary education (Tr. 33-34), and taught fifth grade for more
ten years (Tr. 49). Plaintiff last worked as an elementary school substitute teachel
was unable to continue due to pain (Tr. 36, 48-49).

The ALJ found that plaintiff has the severe impairments of degenerative disg
disease of the lumbar spine and fiboromyalgia (Tr. 13).

At the time of the hearing, plaintiff was living with her husband and three chi
(Tr. 35).

PROCEDURAL HISTORY

Plaintiff's application for disability insurance benefits (“DIB”) under 42 U.S.C
423 of the Social &urity Actwasdenied initially and following reconsideratig¢seeTr.
57-62, 63-70). Plaintiff's requested hearing was held before ALJ Scott R. Morris o
19, 2012 ¢eeTr. 27-54). On July 18, 2012, the ALJ issued a written decision finding

plaintiff not disabled under the Social Security Ase€Tr.8-26).

In plaintiff's Opening Brief, she raises the following issues: (1) Whether or not

the ALJ improperly rejected the medical opinions of a treating physician; (2) Wheth
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not the ALJ improperly rejected the credibility of plaintiff’s subjective testiyn¢3)
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Whether or not the ALJ improperly rejected the lay witness evidence; and (4) Whe
not the ALJ failed to properly follow Social Security Ruling (“SSR”) 96-8p at steps 1
and five 6eeECF No.11, p. 2).

STANDARD OF REVIEW

Under 42 U.S.C. § 405(qg), this Court may set aside the Commissioner’s den
social security benefits if the ALJ’s findings are based on legal error or not support
substantial evidence in the record as a wHadgliss v. Barnhart427 F.3d 1211, 1214
n.1 (9th Cir. 2005)diting Tidwell v. Apfel 161 F.3d 599, 601 (9th Cir. 1999)).

DISCUSSION

(1) Whether or not the ALJ improperly rejected the medicalopinions of a
treating physician.

Plaintiff argues that the ALJ erred in discounting the opinions of her treating
physician, James Merrill, M.D., regarding her fiboromyalggtated limitations.Dr.
Merrill provided a number of opinions (Tr. 271-74, 327-32) regarding the effects of
plaintiff's impairments on her ability to perform work activities, and the ALJ gave sq
weight to one of the opinions and little weight to others (Tr. 18). Plaintiff contends
the ALJ erred in relying instead on a state agency medical opinion, and in failing ta
her fibromyalgia disabling under SSR 12-2p.

A. Legal dandards

The ALJ must provide “clear and convincing” reasons for rejecting the
uncontradicted opinion of either a treating or examining physician or psychologist.

Lester v. Chater81 F.3d 821, 830 (9th Cir. 199&jt{ng Embrey v. Bower849 F.2d
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418, 422 (9th Cir. 1988}itzer v. Sullivan908 F.2d 502, 506 (9th Cir. 1990)). But wh
a treating or examining physician’s opinion is contradicted, that opinion can be reje
“for specific and legitimate reasons that are supported by substantial evidence in t
record.” Lester,81 F.3d at 830-31c{ting Andrews 53 F.3d at 1043viurray v. Heckler
722 F.2d 499, 502 (9th Cir. 1983)). The ALJ can accomplish this by “setting out a
detailed and thorough summary of the facts and conflicting clinical evidence, statin
interpretation thereof, and making findingRéddick 157 F.3d at 725c{ting
Magallanes 881 F.2d at 751).

B. Dr. Merrill's opinions

All of Dr. Merrill’s opinions specifically addressing plaintiff’'s functioning
capacity post-date her date last insured (“DLI”), June 30, 2011. In July 2011, Dr. N
opined that she was unable to walk or sit for more than half an hour without resting
that she could not return to her teaching job (Tr. 272-74). In September 2011, Dr.
wrote that plaintiff could not return to any job, including her former teaching job, ar
that medications have not improved her condition (Tr. 271). In April 2012, Dr. Mer
indicated that due to fiboromyalgia and chronic fatigue, plaintiff could sit for 30 minu
a time (two hours total over an eight-hour workday), stand for 30 minutes at a time
hours total over an eight-hour workday), and walk for 15 minutes at a time (two ho
total over an eight-hour workday) (Tr. 327-32).

The ALJ assigned “some weight” to Dr. Merrill's July 2011 opinion, to the ex

that the limitations he indicated were supported by his treatment notes (Tr. 18). H
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Merrill to help her document her disability (Tr. 278), inferring that Dr. Merrill’s opini
was a form of advocacy (Tr. 18). Plaintiff argues that the ALJ’s reasoning is erron
because it overlooks treatment notes that support Dr. Merrill's opinion (ECF No. 1]
12-13). Dr. Merrill’'s treatment notes dating to the relevant period are scant, howe
and do not provide clinical support for his opinions regarding severe limitations. F
example, in May 2011, Dr. Merrill found that plaintiff had “fairly full motion of her

spine,” despite trigger-point tenderness, with only “slight SI joint tenderness[,]” “slig
tender” chest wall, negative straight leg raises, and “normal” hip movements (Tr. 2
In July 2011, Dr. Merrill documented plaintiff’s complaints of pain, and tenderness
low back and tailbone, but did not record any clinical assessment of her functional
abilities (Tr. 278). Although Dr. Merrill provided many opinions about plaintiff's
functional limitations, his treatment notes do not explain if or how he assessed tho
limitations, and this lack of clinical corroboration is a specific and legitimate reason
discount Dr. Merrill's opinions.SeeThomas 278 F.3d at 957 (“The ALJ need not acc
the opinion of any physician, including a treating physician, if that opinion is brief,
conclusory, and inadequately supported by clinical findings.”).

Similar problems plague Dr. Merrill's later opinions as well. Dr. Merrill’'s
September 2011 letter states that plaintifitsomyalgia rendered her unable to work i
2009 and that she has been “unable to return to any job including her previous job
271). Dr. Merrill also indicated that medication has been unhelpful in alleviating

plaintiff's symptomsi@d.). The ALJ acuratelystated that this letter does not mention

anyspecific functional limitations, and found that to the extent that Dr. Merrill’s lette
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could be read to opine that plaintiff is unable to work, this issue is reserved to the

Commissioner.SeeSSR 96-5p, 1996 WL 374183, at *5 (Jul. 2, 1996). Likewise, Dr.

Merrill’s April 2012 opinion refers to many checkbox limitations, but does not cite g
specific findings that support his opinion: he merely states in summary fashion tha
plaintiff's tender trigger points, muscle weakness, and decreased spinal range of n
“combine for disability” (Tr. 330). Thus, the Court finds that the ALJ did not err in
discounting Dr. Merrill’s opinions as conclusory and unsupported by clinical eviden

Plaintiff directs the Court’s attention to the ALJ’s discussion of her fiboromyal
diagnosis (Tr. 15-16), and argues that the discussion fails to conform to the standa

out by SSR 12-2p, but this discussion is unrelated to the ALJ's assessment of Dr.

Merrill's opinions. ECF No. 11, p. 14-16. Plaintiff also suggests that the ALJ erred i

relying on a State agency opinion to discredit Dr. Merrill’'s opinions, but the ALJ did
cite a State agency opinion as a reason to discount Dr. Merrill's opinions (Tr. 18).
Because thesasons th&LJ did provide to explain why he discounted Dr. Merrill's
opinions were specific and legitimate, the ALJ’'s assessment is affirmed.

(2)  Whether or not the ALJ improperly rejected the credibility of plaintiff's
subjective testimony

The ALJ cited lack of corroborative medical evidence, inconsistent daily acti

plaintiff's work history, secondary gain motivation, and evidence of pain relief with

conservative treatment as reasons to discount the credibility of plaintiff's subjective

testimony (Tr. 15-18). Plaintiff challenges the ALJ’s reliance on daily activities, wo
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history, secondary gain motivation, and medication response (ECF No. 11, p. 16-1
arguing that these reasons are not clear and convincing

A. Legal dandards

If the medical evidence in the record is not conclusive, sole responsibility for
resolving conflicting testimony and questions of credibility lies with the A&dmple
694 F.2d 639, 642 (9th Cir. 1992jt{ng Waters v. Gardneid52 F.2d 855, 858 n.7 (9th
Cir. 1971)). An ALJ is not “required to believe every allegation of disabling pain” or
other non-exertional impairmenEair, 885 F.2d at 603X(ting 42 U.S.C. § 423(d)(5)(A
(other citations and footnote omitted)). Even if a claimant “has an ailment reasonal
expected to producgmepain; many medical conditions produce pain not severe er
to preclude gainful employmentair, 885 F.2d at 603.

The ALJ may “draw inferences logically flowing from the evidenc8dmple
694 F.2d at 642. Nevertheless, the ALJ’s credibility determinations “must be supp
by specific, cogent reasonsReddick 157 F.3d at 72Z{ting Bunnell v. Sullivan947
F.2d 341, 343, 346-47 (9th Cir. 199&n(bang). In evaluating a claimant’s credibility,

11

the ALJ cannot rely on general findings, but ““must specifically identify what testimg
is credible and what evidence undermines the claimant's complai@Gieger v.

Barnhart 464 F.3d 968, 972 (9th Cir. 200@juptingMorgan 169 F.3d at 599Reddick
157 F.3d at 7225molen80 F.3d at 1284. The ALJ may consider “ordinary techniqusg

credibility evaluation,” including the claimant's reputation for truthfulness and

8),
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inconsistencies in testimony regarding symptoms, and may also consider a claimant’s
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daily activities, and “unexplained or inadequately explained failure to seek treatme

to follow a prescribed course of treatmer@rhiolen80 F.3d at 1284 (citations omitted).

The determination of whether or not to accept a claimant’s testimony regard

subjective symptoms requires a two-step analysis. 20 C.F.R. 8§ 404.1529, 416.92

Smolen80 F.3d at 1281-8Ziting Cotton v. Bowen799 F.2d 1407-08 (9th Cir. 1986))|

First, the ALJ must determine whether or not there is a medically determinable
impairment that reasonably could be expected to cause the claimant's symptoms.
C.F.R. 88 404.1529(b), 416.929(®molen80 F.3d at 12882. Once a claimant
produces medical evidence of an underlying impairment, the ALJ may not discredi
aclaimant’s testimony as to the severity of symptoms based solely on a lack of obj
medical evidence to corroborate fully the alleged severity of faumnell 947 F.2d at

343, 346-47 ¢iting Cotton 799 F.2d at 1407).

B. Daily activities
Regarding activities of daily living, the Ninth Circuit repeatedly has “asserteq
the mere fact that a plaintiff has carried on certain daily activities . . . . does not

way detract from her credibility as to her overall disabili9rh v. Astrue495 F.3d 625
639 (9th Cir. 2007)quotingVertigan v. Haltey 260 F.3d 1044, 1050 (9th Cir. 2001)).
The Ninth Circuit specified two grounds for using daily activities to form the basis ¢
adverse credibility determination: (1) whether or not they contradict the claimant’s
testimony and (2) whether or not the activities of daily living meet “the threshold fo

transferable work skills.Orn, supra 495 F.3d at 63%{ting Fair, suprg 885 F.2dat
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603). As to the second ground, the ALJ “must make ‘specific findings retatihg
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daily activities’ and their transferability to conclude that a claimant’s daily activities
warrant an adverse credibility determinati@un, supra 495 F.3d at 633q(otingBurch
v. Barnhart 400 F.3d 676, 681 (9th Cir. 2005)).

The ALJ cited plaintiff's ability to manage her own personal care, help her
children get ready for school, prepare her children’s lunches, complete light house
chores, cook simple meals, shop for groceries, and attend her children’s sports ac
once or twice a week as inconsistent with her allegations (Tr. 17). Plaintiff argues
the ALJ ignored the context in which she completed these activities: she required t
throughout the day and relied on help from others as to certain chores (ECF No. 1
17).

Plantiff's function reportattested tdner ability to complete the activities listed K
the ALJ (Tr. 167-70), and she described herself on multiple occasions as able to ¢
duties related to being a wife, mother, and housekeeper, but unable to work outsid
home (Tr. 134, 158, 180). Whether plaintiff can complete her obligations at home
addition to performing job functions is irrelevant to the ALJ’s disability inquiry, but t
ALJ nonetheless failed to comply with t@en standard in relying on daily activities to
discredit plaintiff. The ALJ did not identify specific inconsistencies in plaintiff's
testimony, and did not explain how her activities demonstrated transferable work s
make any transferability findings. Accordingly, the ALJ erred in finding that plaintif
daily activities undermine her credibility.

I
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C. Work history
The ALJ noted that plaintiff initially stopped working in 2001 in order to stay

home with her children, and that after she later returned to work, she workezhfs

despite fibromyalgia that she now contends is disabling (Tr. 17). The ALJ construed this
evidence against plaintiff's credibility because she initially stopped working for reasons

other than her impairments, and she had been later able to work with her symptoms, but
plaintiff argues that she eventually stopped working because her fibromyalgia symptoms

had worsened; according to plaintiff, that she worked with less severe symptoms does not

impugn her credibility.

The Court agrees with plaintiff that the fact that she stopped working in 2001 to

stay home with her children is not relevant to the credibility of her disability allegations,

because she returned to work after that point and claims to have subsequently be¢come

unable to work when her fibromyalgia symptoms worsened. Plaintiff consistently

reported that her symptoms became worse over time, to the point where she could no

longer work as a substitute teacher (Tr. 133*3%hus, the reasons provided by the ALJ
related to plaintiff's work history do not support the adverse credibility determinatian.
D. Secondry gain motivation
The ALJ noted that plaintiff sought treatment with Dr. Merrill in order to obtain

documentation for her disability application (Tr. titig Tr. 278)), rather than due to g

! Plaintiff was, however, apparently able to complete other work during the relevant
period, as recently as November 2010, as a self-employed carpet clea@dOjfTalthough this
evidence was not mentioned by the ALJ.

ORDER ON PLAINTIFF'SCOMPLAINT - 10
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motivation for treatment only, and the Court finds that the ALJ’s conclusion is supported

by substantial evidence in the record. Plaintiff visited Dr. Merrill in July 2011, repo
ongoing pain in multiple areas (Tr. 278). Dr. Merrill's notes reflect why plaintiff
returned to visit him:
Because of all this and treatment since 2002 with me and chiropractic
before this, she now feels that she is not able to work. She wants me to
help her get disability by documenting this for her and her private attorney,
as she apparently did not have enough visits with me when she was seeing
alternative care providers.
Tr. 278.
The ALJ’s other inference, however, drawn from plaintiff's statement that sh
experienced financial difficulties after she stopped working is not a sufficient reaso
discount her credibility, because, as plaintiff contends (ECF No. 11, p. 18), any pe

who is not working would experience financial difficulties.

E. Conservative treatment

rting

D

n to

[son

The ALJ noted that plaintiff does not take pain medication, despite complainfs of

disabling pain (Tr. 17). The ALJ acknowledged that plaintiff claimed to experience
effects from medication, and also alleged that the medication was not particularly |
but had also indicated that conservative treatments such as ice and rest provided {
effective pain reliefifl.). Plaintiff contends that this reasoning is erroneous because
was willing to try medication, but it was not effective and/or caused side effects.

Plaintiff did try some medication, but did not try all recommended medicatior
due to a personal preference against “strong medicatieee’, e.g.Tr. 279. She also

reported that conservative treatments such as exercise, vitamins, ice, and chiroprsg

side
nelpful,
he most

b she
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have been “most beneficial” in addressing her fibromyalgia pain (Tr. 235), and the
inference that her reports of disabling pain was inconsistent with her conservative
treatment is supported by substantial evidence in the re€a@lommasetti v. Astrye
533 F.3d 1035, 1039-40 (9th Cir. 2008).

In sum, although the ALJ’s credibility reasoning does contain some errors, a

notedsupra the errors do not invalidate the overall adverse credibility finding. Beci

the ALJ’s determination remains valid and is supported by substantial evidence, the

errors in the ALJ’s credibility rationale are harmleSge Carmickle v. Comm’r of Soci
Sec. Admin.533 F.3d 1155, 1162-63 (9th Cir. 2008).
(3)  Whether or not the ALJ improperly rejected the lay withess enxence

A number of plaintiff's friends and family members wrote letarplaintiff's
behalf, and the ALJ discounted the statements to the extent they were inconsisten
the ALJ's RFC assessment, because the lay withesses were not experts, the state
were conclusory, and the witnesses did not indicate whether their statements appl
the relevant period or to the time they were written (Tr. 18-19). An ALJ can reject
testimony of lay witnesses only upon giving germane reasdmslen v. Chate80 F.3d
1273, 1288-89 (9th Cir. 1996).

Plaintiff does not dispute that all of the lay witness statements post-date her
or that none of the lay witnesses specifically addressed whether their statements &
to the relevant period or whether they addressed plaintiff's functioning at the time {

letters were writtenSeeECF No. 11, p. 19-21. The statements appear to be particd
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plaintiff's current symptoms), Tr. 187 (April 2012 statement mentioning that plaintif

symptoms have worsened in the past year, and opining that she cannot work “in h

—

S

er

current condition”), Tr. 188 (describing plaintiff's functionality in the present tense), Tr.

189-90 (May 2012 statement describing recent situations), Tr. 193 (addressing wh

lay witness sees “at this point” in May 2012). This is a valid reason to discount a lay

statement, and it applies to all of the lay statements of re&me, e.g Elliott v. Astrue

iat the

Case No. 09-969, 2010 WL 3732297, at *4 (D. Or. Sept. 20, 2010) (“Because plaintiff

must prove his disability prior to the expiration of his insured status, the ALJ’'s deci
to focus on the relevant time period is a germane reason for dismissing the lay wit
testimony.” (citingArmstrong v. Comm’r of Social Sec. Admit60 F.3d 587, 590 (9th
Cir. 1998))).
(4)  Whether or not the ALJ erred at steps four and five.

Most of plaintiff's last assignment of error restates arguments raised in othef
assignments of error, which were rejected for reasons prosiugegd ECF No. 11, p.

21-22 (contendingnter alia, that the ALJ erred in rejecting Dr. Merrill’'s opinions, in

sion

eSS

rejecting her own subjective testimony, and in rejecting lay witness statements). The

Court need not address these arguments further.
Plaintiff also contends, however, that the ALJ erred in finding that she could

perform her past work as a teacher, even though that work is “light” and the ALJ’s

RFC

assessment limited her to sedentary work. ECF No. 11, p. 21. She further argues that the

vocational expert (“VE”) “made no allowance” for the sit/stand option that the ALJ

included in the RFC assessmeld., p. 22. Finally, plaintiff argues that the ALJ’s

ORDER ON PLAINTIFF'SCOMPLAINT - 13
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findings at step four and five are flawed due to the lack of a funbydnnction
comparison.ld. The Court will address each of these arguments in turn.
A. Legal gandards
At step four, the ALJ must identify plaintiff’'s functional limitations or restrictiq
and assess his worklated abilities on a functielmy-function basis, including a narrati

discussion. See20 C.F.R. 88 404.1545, 416.945; SSR8p5 1996 WL 374184 (Jul. !

ns,

ve

L4

1996) RFC is the most a claimant can do considering his or her limitations or

restrictions. SeeSSR 968p, 1996 WL 374184, at *1. The ALJ must consider the lim
effects of all of plaintiffs impairments, including those that are not sever
determining RFC.20 C.F.R.88 404.1545(e), 416.945(e); SSR&8 1996 WL 374184
at *5.

Plaintiff bears the burden at step four of demonstrating that she can no
perform her past relevant work. 20 C.F.R. 88 404.1512(a), 404.15Bafhhart v.
Thomas 540 U.S. 20, 25 (2003). A claimant may be found not disabled at ste
based on a determination that she can perform past relevant work as it was
performed or as it is generally performed in the national economy. S8R 8282 WL
31387 (Jan. 1, 1982). An ALJ need not render “explicit findings at step four rega
claimant’s past relevant work both as generally performed and as actually perfc
Pinto v. Massanari249 F.3d 840, 8445 (9th Cir. 2001). Instead, he need only ma
sufficient finding pursuant to the applicable regulatiolas.

A hypothetical posed to a VIust include all of the claimant’'s function

ting

e, in

longer

p four

actually

'ding a

rmed.”

ke a

nal

limitations supported by the recordhomas 278 F.3d at 956 (citinglores v. Shalalg
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49 F.3d 562, 5201 (9th Cir. 1995)). A VE'’s testimony based on an incomy
hypothetical lacks evidentiary value to support a finding that a claimant can perfor
in the national economyMatthews v. ShalalalO F.3d 678, 681 (9th Cir. 1993) (citi
DeLorme v. Sullivay©24 F.2d 841, 850 (9th Cir. 1991)).

B. Past work as a substitute @éacher

The ALJ found, relying on VE testimony, that plaintiff actually performed her
work at a sedentary level (Tr. 19,,48). Thus, this finding is not inconsistent with {
ALJ's RFC assessment, limiting plaintiff to sedentary work. That a teaching
generally performed at the light level igrelevant, because the ALJ’'s finding tl
plaintiff can perform the job aactually performed sufficiently supports the ALJ’'s st
four finding. SeeSSR 8261, 1982 WL 31387, at *2.

C. Sit/stand option

Plaintiff argues that the VE's testimony did ramimuntfor a sit/stand option, b
this argument overlooks the fact that the ALJ’s hypothetical included a sit/stand
and the VE rendered testimony in response to that hypothetical (bd)50t is unclea
on what basis plaintiff asserts that the VE’s testimony is negated by the inclusic
sit/stand option in the RFC assessment (ECF No. 21, p. 10), because the VE ¢
considered the sit/stand option. Accordingly, plaintiff has failed to identify error as
sit/stand option.

D. Function-by-function comparison

Plaintiff has failed to establish error in the ALJ’s functional analysis, becausg

lete
m jobs

ng

past
he
job is

nat

14
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option

bn of a

xplicitly

to the

b the

ALJ cited plaintiff's own description of the functional demands of her past work ang
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VE'’s testimony regarding the same (Tr. £8i(g Tr. 48-50, 139). Plaintiff has not
advanced any argument as to why the ALJ erred in relying on those statements.

CONCLUSION

Based on these reasons and the relevant record, the@RIDERS that this
matter iISAFFIRMED pursuant to sentence four of 42 U.S.C. 8§ 405J4)DGMENT

should be for the Commissioner and the case should be closed.

Tl Sl

J. Richard Creatura
United States Magistrate Judge

Dated this 2% day of August, 2014.
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