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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
9 AT TACOMA

10| DAVID L. WHIPPLE,

11 L CASE NO. 13ev-06079 JRC
Plaintiff,
12 ORDER ON PLAINTIFF’S
V. COMPLAINT
13

CAROLYN W. COLVIN, Acting
14| Commissioner of the Social Security
Administration,

15
Defendant.
16
17 This Court has jurisdiction pursuant to 28 U.S.C. § 636(c), Fed. R. Civ. P. 73 and
18

Local Magistrate Judge Rule MJR k¢ alsd\otice of Initial Assignment to a U.S.

19 Magistrate Judge and Consent Form, Dkt. 3; Consent to Proceed Before a Uxéed [St

20
Magistrate Judgedkt. 4). This matter has been fully briefestd Dkt. 14, 23, 24).
21
After considering and reviewing the recordg @ourt concludeghat although
22

both parties agree that the ALJ erred, and although plaintiff has established that two of
23

the three aspects of the “credstrue” test are met, plaintiff has not established that the

24
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ALJ would be required to find plaintiff disabled if the improperly discredited eviden
from Ms. Lang was credited as true.

Therefore, this matter is reversed and remanded for further administrative
proceedings.

BACKGROUND

Plaintiff, DAVID L. WHIPPLE, wasborn in 1955 and was 55 years old on the
amended alleged date of disability onset of April 8, 26E@AR. 26, 116-19, 120-23).
Plaintiff has a high school education (AR. 32). Plaintiff has work experience in a
company and as a school custodian (AR. 33-41).

According to the ALJ, plaintiff has at least the severe impairments of “left
shoulder strain status post acromioplasty and lumbar strain with degenerative cha
CFR 404.1520(c))” (AR. 15).

At the time of the hearing, plaintiff was living in a home with his wife (AR. 31
32).

PROCEDURAL HISTORY

Plaintiff's application for disability insurance (“DIB”) benefits pursuant to 42
U.S.C. 8§ 423 (Title 1) of the Social Security Act was denied initially and following
reconsiderationsgeAR. 5961, 6468). Plaintiff's requested hearing was held before
Administrative Law Judg®attie HarvinrWoode (“the ALJ”) on April 19, 2012€eAR.
24-56). On June 18, 2012, the ALJ issued a written decision in which the ALJ cong

that plaintiff was not disabled pursuant to the Social SecurityseeAR. 9-23). While

loor

nges (20

luded

this civil action was pending before this Court, plaintiff filed a new application for D
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benefits, and was found disabled as of the day after the date of the ALJ decision s
to the appeal hereiséeResponse Brief, Dkt. 23, p. 3).

In plaintiff's Opening Brief, plaintiff raises the following issues: (1) Whether ¢
not the ALJ properly evaluated the medical evidence; (2) Whether or not the ALJ
properly evaluated plaintiff's testimony; (3) Whether or not the ALJ properly asses;s
plaintiff's residual functional capacity; (4) Whether or not the ALJ erred by basing |
step four finding on a residual functional capacity assessment that did not include
plaintiff's limitations, and by failing to find that plaintiff's past work as a bead cutter
a composite job; (5) Whether or not the ALJ erred by failing to find that plaintiff wa
disabled under the framework of Medical-Vocational Rule 202.06; (6) Whether or 1
new evidence submitted to the Appeals Council supports reversal of the ALJ's deg
and (7) Whether or not this Court should exercise its discretion and award benefits
plaintiff (seeDkt. 14, pp. 1-2).

The defendant agrees with plaintiff that the ALJ erred in evalggtiaintiff's
application and that the matter should be remanded, however defendant disagrees
plaintiff's requested remedy of reversal for payment of benesks¥kt. 23, p. 1).

STANDARD OF REVIEW

Pursuant to 42 U.S.C. 8 405(g), this Court may set aside the Commissioner]
denial of social security benefits if the ALJ's findings are based on legal error or ng
supported by substantial evidence in the record as a vBm}éss v. Barnhart427 F.3d

1211, 1214 n.1 (9th Cir. 200%)iing Tidwell v. Apfel 161 F.3d 599, 601 (9th Cir.
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DISCUSSION

Whether the case should beremanded for further administrative proceedings
or reversed for payment of benefits.

The parties agree that the ALJ erred in her evaluation of the opinion of Ms. |
Lang, PT seeDkt. 23, p. 4. However, the parties disagree as to whether this matter
should be reversed and remanded for further proceedings or for an award of bene
Ms. Lang opined that plaintiff suffered from various workplace limitations, ng
by defendanas follows:

never to seldom reach overhead with the left;

seldom to occasionally reach overhead with the right;

seldom reach with the left shoulder;

occasionally tdrequently reach below the waist and at waist level with
the left;

frequently reach below the waist and at waist level with the right;
occasionally perform fine manipulation with the left;

frequently perform fine manipulation with the right;

seldom forcefully grasp with the left;

occasionally forcefully grasp with the right; and

frequently handle/grasp bilaterally

(Id. (citing AR. 199)). As noted by plaintiff, Ms. Lang also opined that plaintiff was
limited to no frequent lifting, as well as other limitations opined by Ms. Lang that wq
not accommodated into plaintiff's residual functional capacity (‘RFEEEAR. 199;see
alsoAR. 15).

Plaintiff contends that further development of the record is unnecessary and
therefore that the plaintiff should be found disabled and this matter should be remg

with a direction to award benefits. Defendant contends that further development of
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record is necessary because the “ALJ’s decision lacks sufficient specificity in discu
which portions of Ms. Lang’s opinion were credited.).
Generally, when the Social Security Administration does not determine a

[11]

claimant’s application properly, “the proper course, except in rare circumstances,
remand to the agency for additional investigation or explanatiBeriecke v. Barnhart
379 F.3d 587, 595 (9th Cir. 2004) (citations omitted). However, the Ninth Circuit ha
forth a “test for determining when [improperly rejected] evidence should be credite
an immediate award of benefits directedddrman v. Apfel211 F.3d 1172, 1178 (9th
Cir. 2000) quotingSmolen v. ChateB0 F.3d 1273, 1292 (9th Cir. 1996)).

At the first step, the Court should determine if “the ALJ has failed to provide

legally sufficient reasons for rejecting [the particular] evidenGafrison v. Colvin 759

F.3d 995, 1020 (9th Cir. 2014iting Ryan v. Comm’r of Soc. Se828 F.3d 1194, 1202

(9th Cir. 2008)Lingenfelter v. Astrues04 F.3d 1028, 1041 (9th Cir. 2000xn v.
Astrue,495 F.3d 625, 640 (9th Cir. 200 Benecke, supra&79 F.3d at 5955molen
suprg 80 F.3dat 1292));see alsalreichler v. Comm’r of Soc. Sec. Adm014 U.S.
App. LEXIS 24463 (9th Cir. December 24, 2014). Next, as stated recently by the N
Circuit:
Second, we turn to the question whether [or not] further administrative
proceedings would be useful. In evaluating this issue, we consider [if]
the record as a whole is free from conflicts, ambiguities, or gaps, [if] all
factual issues have been resolved, and [if] the claimant’s entitlement to

benefits is clear under the applicable legal rules.

Treichler v. Comm’r of Soc. Sec. Adm014 U.S. App. LEXIS 24463 at *30 (9th Cir

ssing

s to

1S put

d and

b

inth

December 24, 2014) (citations omitted).
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The final step is to determine whether or not “if the improperly discredited
evidence [was] credited as true, the ALJ would be required to find the claimant dis
on remand.'Garrison v. Colvin 759 F.3d 995, 1020 (9th Cir. 2014)ting Ryan v.
Comm’r of Soc. Seb28 F.3d 1194, 1202 (9th Cir. 2008)ngenfelter v. Astrues04
F.3d 1028, 1041 (9th Cir. 200Qyrn v. Astrue495 F.3d 625, 640 (9th Cir. 2007)
Benecke, supr&79 F.3d at 5955molensupra 80 F.3d at 1292)).

The parties agree that the first step is met, as defendant admits that the ALJ
with respect to the opinion of Ms. LangeeDkt. 23, p. 4). The ALJ failed to providamy
rationale for not adopting the entyedf the opinion of Ms. Lang into the RFGegeAR.
15, 199). In her written decision, the ALJ discussed Ms. Lang’s opinion and gave i
“great weight because she had an opportunity to review the entire record, an oppo
to examine the claimant, and her opinion is consistent with the record as a \gbele”
AR. 19).

Although defendant contends that further development of the record is nece
because the “ALJ’s decision lacks sufficient specificity in discussing which portions
Ms. Lang’s opinion were credited,” it is very clear from the ALJ’s decision that she
“great weight” to the entirety of Ms. Lang’s opiniase€AR. 19;see alsdkt. 23, p. 4).
Therefore, the Court is not persuaded by defendant’s argument that further develo
of the record is necessary: Ms. Lang’s opinion is not ambiguous and does not requ
further development. Instead, what is argued by defendant is essentially that the A

should have an opportunity to conclude differeathput the identical record,
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specifically, regarding Ms. Lang’s opinion, after already evaluating it, finding it
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“consistent with the record as a whole” and providing reasons as to why it should &
given great weightseeAR. 19). This is the exact type of situation in which “we need

return the case to the ALJ to make a residual functional capacity determination a S

e

not

econd

time.” SeeBenecke v. BarnharB79 F.3d 587, 595 (9th Cir. 2004). As concluded by the

Ninth Circuit, allowing the ALJ “to decide the issue again would create an unfair ‘hg
we win; tails, let’s play again’ system of disability benefits adjudicatitmh.(citing
Moisa v. Barnhart367 F.3d 882, 886-87 (9th Cir. 2004) (“noting that the
‘Commissioner, having lost this appeal, should not have another opportunity . .. &
more than Moisa, had he lost, should have an opportunity for remand and further
proceedings”)). The opinion of Ms. Lang is clear, the ALJ clearly indicated an inten
to adopt it, and the ALJ provided reasons for giving it great weight. Further develoj
of the record regarding the opinion of Ms. Lang would serve no useful purpose, thé
the Court is not convinced by defendant’s argument regarding the need for further
development of the recor8eeGarrison, supra,759 F.3dat 1020 (footnote and citation
omitted).

However, although the record of Ms. Lang does not require further developn
the RFC must be adjusted to accommodate the opinion of Ms. Lang, and additiond
testimony by a vocational expert most likely is required to determine the effect at s
four of adopting the limitations opined by Ms. Lang into plaintiff's RFC. Therefore,
discussed further below, discussion of step three of the atlite testeveas that

plaintiff not only has not satisfied step three, but also has not satisfied step two, as
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not demonstrated that “entitlement to benefits is clear under the applicable legal ryl
Treichler, surpa,2014 U.S. App. LEXIS 24463 at *30.

All that remains is the final step in the cred#true analysis, whether or not “if

”

es.

the improperly discredited evidence were credited as true, the ALJ would be requifed to

find the claimant disabled on reman&arrison supra,759 F.3dat 1020 (citations
omitted). Although plaintiff contends that creditinglS. Langs opinion as true can only

support a finding that [plaintiff]’s limitation prevent him from performing any past

relevant work,” this is distinct from concluding that if her opinion is credited in full, the

ALJ would be required to find plaintiff disabled; and, in addition, there is no citatior

to

this conclusory statement by plaintiff, and the argument in support is not well articylated

(seeReply, Dkt. 24, p. 6).

For example, platiff points outin his Opening Brief that the ALJ failed to
include in the RFC Ms. Lang’s opined limitation to occasionally performing fine
manipulations with his left arns€eOpening Brief, Dkt. 14, p. 13); however, the job of

bead cutter as generally performed requires only occasional fingszegedlected

Characteristics of Occupations Defined in the Revised Dictionary of Occupationa] Titles

U.S. Dept. of Labor, Employment and Training Administration, 1993, p. 222, availgble at

http://www.nosscr.org/sco/sco.pdf, last visited 01/12/2015 (“MOLDING CUTTER,”

DOT No. 663.685-018)), which was verified by the vocational expert (“VE&ERAR.

51). Therefore, this argument by plaintiff does not establish that if Ms. Lang’s opinion is

creditedastrue that the ALJ would be required to find plaintiff disabled.

ORDER ON PLAINTIFF'SCOMPLAINT - 8
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Similarly, plaintiff directs the Court’s attention to the fact that the ALJ failed t
include in the RFC the various limitations opinimypMs. Lang regarding reaching, andg
argues that “the job of bead cutter requires frequent reachthy”"However, the VE
testified that while a limitation to occasional reaching at the waist level would precl
the job of bead cutter, occasional reaching overhead with the left upper extremity \
not preclude such worls¢eAR. 47, 5455). As the VE testified, the work at the job of

bead cutter is “going to be closer to waist height . . . . sort of bench work type jo

(AR. 50). When asked by the ALJ if a bead cutter is working at waist height, the VI

testified in the affirmativesee id). While Ms. Lang limited plaintiff to never to seldon
reaching overhead with the left arm and seldom to occasional overhead reaching \
right arm, she opined that he coudhchat the waist level frequently with the right arn
and occasionally to frequently with the left arm (AR. 199). Therefore, again, plaintif
argument fails to demonstrate that the job of bead cutter, which appears to require
frequent reachingnly at waist level according to the testimony of the VE, is preclud
by adoption of the opinion of Ms. Lang. However, the Court notes that whether or |
plaintiff's reaching limitations as opined by Ms. Lang precludes this work is not cle;
based on the record. There is no testimony regarding the effect of her opined reac
limitations at shoulder height on plaintiff's ability to perform this job.

Therefore, for the reasons stated and based on the record as a whole, the G
concludes that plaintiff has not demonstrated that step three of theas&die-test is

met and has not demonstrated that crediting the opinion of Ms. Lang as true requif

ude

vould

[®]
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finding of disability.
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Plaintiff also argues that as a matter of law, he could not have performed the
bead cutter as generally performed because it was a composite job; however, for t
reasons discussed, this argument is not persuasive. As noted by plaintiff, the ALJ
find that plaintiff could perform this job of bead cutter as actually perforseeDkt.
24, p. 4 n.10). This corresponds to the VE's testimony that one with plaintiff's RFC
found by the ALJ without the further limitations opined by Ms. Lang) could not perf
the job of bead cutter/mold cutter as actually perforrsedAR. 47).

As testified to by plaintiff, and as confirmed by the VE’s testimony, the way i
which plaintiff performed his job of bead cutter/mold cutter was significantly differe

from the way in which it generally is performed, as he had duties requiring him “se

times a day” to go to the chateau table and help a second flgrsover a door; once of

twice a week fill in for someone at the chateau table; and, numerous times “bear d
of prefit” and “go down in the glazing line to help putting the glasssaéAR. 35-36).
The VE’s testimony verifies plaintiff's argument that his previous work as actually
performed contained “many duties that were separate from the duties of a bead c(
and that required an exertional capacity far beyond the job requirements of a bead
as described in the DOTs¢eDkt. 14, p. 13). The VE testified that lifting the doors w
someone else put the bead cutter/mold cutter job as actually performed, which as
generally performed is a light jobgeAR. 45),into the medium to heavy categoseé
AR. 46).

However, the conclusion mandated by these facts is not clear. Although plai
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argues that this evidence demonstrates that the bead cutter job as actually perforn
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therefore was a “composite jblas a matter of law, a relevant Social Security Ruling

(“SSR”) contradicts that argument. It is true, as noted by plaintiff, that according to

internal Social Security guideline, tROMS,“composite jobs have significant elements

the

of two or more occupations and as such, have no counterpart in the DOT;” and that an

ALJ should therefore “not evaluate it at the part of step 4 considering work ‘as gen
performed in the national economy.” POMS DI § 25005.020(B), available at
https://secure.ssa.gov/poms.nsf/Inx/0425005020, last visited 01/12/2015. Howeve
Is true that this provision of the POMS has significant tension with SSR 82-61, whi
includes the following:

A former job performed by the claimant may have involved functional
demands and job duties significantly in excess of those generally
required for the job by other employers throughout the national
economy. Under this test, if the claimant cannot perform the excessive
functional demands and/or job duties actually required in the former job
but can perform the functional demands and job duties as generally
required by employers throughout the economy, the claimant should be
found to be “not disabled.”

SSR 8261, 1982 SSR LEXIS 31 at * 4.

erally

[, it also

%)
-y

In addition, according to the Ninth Circuit, although the “POMS may be ‘entifled

to respect’ undeBkidmore v. Swift & Cp323 U.S. 134 (1994) to the extent it provides a

persuasive interpretation of an ambiguous regulation, [] it ‘does not impose judicia
enforceable duties on either this court or the ALQ&rillo-Years v. Astrue671 F.3d

731, 735 (9th Cir. 2011) (citations omitted). Here, in this matter, it appears that thig
POMS section conflicts with SSR 82-61 and actually creates ambi§e#SR 82-61,

1982 SSR LEXIS 31 at * 4. Therefore, the Court concludes that plaintiff has not
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demonstrated that he is disabled as a matter of law and that no further issues nee
determined by the ALPlaintiff has not demonstrated that “entitlement to benefits is
clear under the applicable legal ruleSéeTreichler, supra,2014 U.S. App. LEXIS
24463 at *30.

Therefore, for the reasons stated and based on the record as a whole, the d
concludes that this matter must be remanded for further administrative considerati

CONCLUSION

The parties admit that the ALJ erred with respect to the opinion of Ms. Lang
the Court concludes that the record does not require further development regardin
opinion. However, creditingstrue her opinion does not require a finding of disability
and plaintiff has not demonstrated that he otherwise was disabled as a matter of Iz
during the relevant period of time.

Based on these reasons and the relevant record, the@RDERS that this
matter beREVERSED andREM ANDED pursuant to sentence four of 42 U.S.C. §
405(g) to the Acting Commissioner for further consideration consistent with this or¢

JUDGMENT should be for plaintiff and the case should be closed.

Ty TS

J. Richard Creatura
United States Magistrate Judge

Dated this 1% day ofJanuary, 2015.
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