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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

MICHAEL J. KIRST,

o CASE NO. C14-5014 BHS
Plaintiff,

ORDER GRANTING
V. DEFENDANT’S MOTION FOR

SUMMARY JUDGMENT
GRAYS HARBOR COMMUNITY
HOSPITAL, a Washington non-profit
corporation,

Defendant.

This matter comes before the Cooint Defendant Grays Harbor Community

Hospital's (“Hospital”) motion for partial samary judgment (Dkt. 13). The Court has

considered the pleadings filed in suppafrand in opposition to the motion and the
remainder of the file and hereby gratite motion for the reasons stated herein.
. PROCEDURAL HISTORY
On December 2, 2013, Plaintiff Michaelr&i (“Kirst”) filed a complaint against

the Hospital in Grays Harbor County Superior Goudkt. 1, Ex. 1. Kirst alleges that (

he was discriminated againstcawrongfully terminated beaoae of his disability and the

Hospital failed to provideeasonable accommodations for his disability, (2) he was
discriminated against based on his age, ahti€3vas wrongfully discharged in violatic

of public policy. Id.
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On January 7, 2014, the Hospital remottegl matter to this Court. Dkt. 1.

On November 20, 284, the Hospital filed a motidior partial summary judgmen
on Kirst’'s disability claims andiscrimination claims. Dktl3. On December 15, 2014
Kirst responded. Dkt. 19. On December 19, 2014, the Hospital replied. Dkt. 20.

1. FACTUAL BACKGROUND

From January 2005 until December 20Kitst worked forthe Hospital as a
nuclear medicine technologist. Dkt. 17, Caakion of Edward Taylor, Ex. A, Depositi
of Michael Kirst (“Kirst Dep.”) 100:2—6.His duties included performing nuclear
medicine procedures using radioactiveapes, operating reked equipment, and
providing associated patiecare. Kirst Dep. 1017-20; Kirst Dep., Ex. 19.

Kirst states that throughout the coudddnis entire employment at the Hospital |
routinely pulled and reviewed films and medicegports for patients with whom Kirst h;
no involvement at all in the provision of carkirst Dep. 21:1-268:2—-7, 89:4—7, 134:2
136:12, 142:5-8, 148:21-149; Kirst Dep., Exs. 27, 285ome of the patients in
guestion were not only patients of the Hospital, but also of Grays Harbor Imaging,
separate, off-site entity that provided thespital’s records-storage services and is
partially owned by the Hospital. Dkt. 14, Declaration of Julie Feller (“Feller Dec.”)
Kirst admits that these patients had no ideavas reviewing their protected health
information. Kirst Dep. 146:3-6. Kirst claims have done this for his own edificatior

Kirst Dep. 21:5, 88:1-5, 89:5-7. Kirst adsio doing this “at least” a thousand times

~—+

a

N.

before he was caught; he even told the Hospital during its investigation that “I did it a

thousand times motéan what you found.” Kirst Oe 148:23-149:18. Kirst also
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admits that he did this entirely on his owrnthout any supervision, solely on his own
authority. Kirst Dep. 92:25-93:7.

Kirst stated that he was unaware thatas a violation of the Health Insurance
Portability and Accountallity Act (“HIPAA”) to access potected health information in
this fashion. Kirst Dep. 75:6-12, 79:25-8013irst, however, attended multiple HIPA/
training sessions during his employment, uithg a test on HIPAA procedures that K
took just days before the Hospital discowkekarst’s actions. Kirst Dep. 84:6-85:21;
Kirst Dep., Ex. 15. Moreover, on October, 2D10, the Hospital mailed Kirst a copy g
its confidentiality policy, whib provides that discipline, up and including discharge,
will be imposed for violations. Her Dec. Y 4; Kirst Dep., Ex. 18.

Kirst's misconduct was discovered on therning of October 19, 2010, by Eric
Timmons (“Timmons”), another nuclear medicteehnologist at the Hospital and one
Kirst's co-workers. Dkt. 15Declaration of Eric Timmon$§ 2. Timmons reported the
information to his managernd, eventually the Hospital’'s Risk Management departn
initiated an investigationld. 9 4-5. During the investigation, Jonathan Wright, the
administrator of the PACS stem in which the recordseastored, discovered numerou
instances in the fall of 20Mhere access logs showed Kirst accessing films and rep
of patients with whom Kirst had no meditavolvement. Dkt. 16, Declaration of
Jonathan Wright 1 2—8ee alsirst Dep., Exs. 27, 28.

After the investigation, Blake Neelé¢Neeley”), the Director of Imaging

Services, and Julie Feller (“Feller”), the Haaps Human Resources Executive Direct

rst

—

of

ent

orts

or,

interviewed Kirst. Kirst Dep. 133:4-16; lfe¥ Dec. 1 6. Kirst's union representative,
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John Warring, was also present. Kirst DEp3:8—12. Neeley and Feller told Kirst thg
the Hospital had audited the PACS systentherpast three weeks and discovered thg
Kirst had viewed the records of patients thathad no reason to review; they asked h

to explain why he had doneigh Kirst Dep. 20:12-17, 134:13-18; Feller Dec. 1 7. K|

admitted that he had lookedthese films and records and sththat he had done so for

his own “education.” Kirst Dep. 215, 134:19-23; Feller Dec. { 8.

The Hospital decided to punish Kitsg giving him a thirty-day unpaid
suspension, on the condition that Kirst seghast Chance Agreement committing, unc
penalty of immediate discharge, not to “engageonduct that constitutes a violation g
HIPAA or the Hospital's policies and dir@ees regarding HIRA by accessing patient
records without a permitted purpose undelPAA (e.g., a need taccess in order for
[Kirst] to perform higjob duties).” Feller Dec. § 1Kirst Dep., Ex. 11. The Hospital
also decided that if Kirst was unwilling torag to the commitmenis the Last Chance
Agreement, he would be fired. Feller D§cl2. Kirst chose not to sign the Last Char
Agreement. Kirst Dep. 74:7-76:7, 137:2—2%s a result, the Hospit terminated Kirst's
employment effective December 15, 20Ekller Dec.  13; Kirst Dep., Ex. 26.

The Hospital contends that it has fired rerous other employees in recent yea
for HIPAA and Confidentiality Placy violations. Feller Dec. I 14. According to the
Hospital, these other employees who weralfgagaged in conduct that was “far less
egregious than thaff Kirst . . . .” Id. 1 15. Specifically, the Hospital fired Terry

Cunningham after she was overheard spegpWiith one patierdbout the medical

—+

irst

ler

Ice

condition of anotherld. The Hospital fired Ruth Dixon after learning that she had
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accessed three different patients’ emergencyros when she had moisiness reason ¢
do so.1d. {1 16. The Hospital fired Jennifer Glerafper an audit revealed that she hag
accessed a particular patient’s record fimees without a business reason to dolsb.
1 17. The Hospital fired Janice Matthyssafisr receiving a aaplaint that she had
given out confidential test salts over the telephondd. § 18. The Hospital fired
Deborah Pena after it received a complthat she had accessed patient admissions
records and shared some patiefdrmation with othersld. 1 19. Finally, the Hospital
fired Megan Wilbur after learning that shedhf@osted a picture to her Facebook page
containing the names of three Hospital patseand details about their medicatiod.
1 20. The Hospital contends that all of thether employees were substantially youn
than Kirst. Id. | 21.
[11. DISCUSSION

A. Summary Judgment Standard

Summary judgment is propenly if the pleadings, the discovery and disclosur
materials on file, and any affidavits show ttiare is no genuine issue as to any matg
fact and that the movant is entdleo judgment as a matter ofla Fed. R. Civ. P. 56(c)
The moving party is entitled to judgmentaamatter of law when the nonmoving party
fails to make a sufficient showing on an essgrelement of a clainn the case on whic
the nonmoving party hdake burden of proofCelotex Corp. v. Catretd77 U.S. 317,
323 (1986). There is no genuine issue of factrial where the record, taken as a wh

could not lead a rational trier ofdito find for the nonmoving partyMatsushita Elec.

ger

D

brial

—d

e,

Indus. Co. v. Zenith Radio Carpt75 U.S. 574, 586 (88) (hnonmoving party must
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present specific, significantqivative evidence, not simply “some metaphysical doublt”).

See alsd-ed. R. Civ. P. 56(e). Conversely, agme dispute over a reial fact exists

if there is sufficient evidencgupporting the claimed factualsgute, requiring a judge or

jury to resolve the differingersions of the truthAnderson v. Liberty Lobby, Inct77
U.S. 242, 253 (1986);.W. Elec. Serv., Inc. v. Pac. Elec. Contractors ASt09 F.2d
626, 630 (9th Cir. 1987).

The determination of the existence of a matdact is oftera close question. Th
Court must consider the suastive evidentiarypurden that the nonmoving party must
meet at trial—e.g., a preponderance of the evidence in most civil dasagsrson477
U.S. at 254T.W. Elec. Serv., Inc809 F.2d at 630. The Court must resolve any fact
issues of controversy in favor of the namrmg party only wheithe facts specifically
attested by that party contradict facts specifically attestedeomdving party. The
nonmoving party may not merely state that it will discredit the moving party’s evidg
at trial, in the hopes that evidence cardbeeloped at trial to support the claif.W.
Elec. Serv., Ing 809 F.2d at 630 (relying ddnderson477 U.S. at 255). Conclusory,
nonspecific statements in affidavits a@ sufficient, and missing facts will not be
presumed.Lujan v. Nat'l Wildlife Fed'n497 U.S. 871, 888—-89 (1990).
B. Age Discrimination, Disability Discrimination, Retaliation

It is undisputed that thélcDonnell Douglasurden-shifting framework applies {

Kirst's age- and disability-basetisparate treatment claimsdato his retaliation claim.

11%

hal

nce

(0]

Under theMcDonnell Douglagramework, if the employegroduces evidence sufficien

to make a prima facie case of discriminatithe burden shifts tthe employer to provid
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a legitimate, non-discriminatory reason for the adverse ackidhv. BCTI Income

Fund-1, 144 Wn.2d 172, 181-82 (2001). If theaployer proffera legitimate, non-
discriminatory reason, the burden shifts backhe employee to produce evidence tha
the employer’s reason is pretextudd. at 182. If the employee cannot show pretext,
employer is entitled to judgment as a matter of l¢av.

In his response, Kirst fails tmeet his burdens under thleDonnell Douglas
framework. For example, Kirst argues that“has presented a prima facie case for
retaliation thus precluding sumary judgment.” Dkt. 19 at 13. However, presenting
prima facie case is only Kirstisitial burden. When, as here, the employer presents
legitimate non-discriminatorgeason for its adverse action, Kirst has the final burden
showing that the employer’s reason is merebtgxt. Kirst failed to even address this
final burden. SeeDkt. 19 at 8—-15. This failurie fatal to his discrimination and
retaliation claims.

With regard to the Hospital’'s burdenagserts that it termated Kirst for two
reasons. First, the Hospital discovered fiadt had committed tha@ands of violations
of HIPAA and the Hospital's @nfidentiality of Information Plicy. The Court finds tha
this alone is a legitimate reason to teratéan employee, and the Hospital has subm
evidence of numerous termirnatis for far fewer and less egreus violations of these
rules. The Hospital, however, chose to oKe&st an alternative form of punishment
including a suspension aad_ast Chance Agreement.

Second, when Kirst declined to acctp alternative pushment, the Hospital

the

of

[

itted

terminated his employment. The Court findattKirst’s failure to accept the alternativ
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form of punishment is also a legitimate ndiseriminatory reason to terminate Kirst.
Having been put on notice that an empyad violated patients’ privacy rights
thousands of times, thdospital had a legitimate inter@stensuring that Kirst would ng
commit such violations in thiiture. Therefore, the Cauroncludes that the Hospital
has met its burden on this issue.

With regard to pretext, Kitsnust show thathe Hospital's reason is pretextual q
that discrimination was nonetheless a suligtamotivating factor in its decision to
terminate him.See Scrivener v. Clark College81 Wn.2d 439, 4442 (2014). Kirst
must identify specific evidenaa the record showing théte Hospital's reason (1) had
no basis in fact, (2) was not really a mating factor for its decision, (3) was not
temporally connected to his terminatiam,(4) was not a motivating factor in
employment decisions for other emplegen the same circumstancdg. at 447—-48.

On this issue, Kirst provides two argants for why the Hospital’s reason is
pretextual. First, Kirst argues that the Hospital “admits that it did not have sufficier
cause to terminate Kirst based on the allaggtAA violations.” Dkt. 19 at 12. Courts
however, “only require that an employer honestly believed its reason for its actiong
if its reason is foolish drivial or even baseless.Yilliarimo v. Aloha Island Air, InG.
281 F.3d 1054, 1063 (9th CR002) (internal quotations atted). The evidence shows
that the Hospital reasonablyliesed that Kirst violated HIPA or, at the very least, the
Hospital's policies implementing HIPAA. Kt Dep., Ex. 26 (termination letter). Whi
Kirst's union agreement may have provided additional employee rights that the Ho

was required to meet befaermination under the collecébargaining agreement, sug

Dr

It just

, even

e
spital

h
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as a finding of “just cause,” the Hospitalesason was far from “baseless,” which is thg
standard under federal and stdicrimination laws. In other words, even if an arbitrd
later found that the Hospital did not have jcgtise to terminate Kst, this possibility

does not show that the Hospital's legitimata-discriminatory reason for terminating

Kirst was pretextual. Any employer thdiscovers that an employee could have

committed thousands of violations of federal las well as the employer’s policies has

legitimate non-discriminatorgeason to act adversely to the employee. Thus, Kirst's
unsupported argument is not in accaith controlling discrimination laws.

Second, Kirst argues that the Hospital ehtustreat Kirst differently than other
similarly disciplined employees. Kirst, however, was treated fiam@ablythan the
other employees because he was offered an alteerto termination. Dkt. 19 at 15. F
example, the Hospital fired an employee faressing a patient’s records five times w
no business reason to do so. Feller Dec. fThé Court is unable to conclude that
treating an employee more favolals evidence of pretext for discrimination. Therefq
the Court concludes that Kirsais failed to meet his burden on this issue and grants
Hospital’s motion for summary glgment on Kirst's discrimination and retaliation clail
C. Failureto Accommodate

Under both the ADA and Washington laan employer has an affirmative duty
provide reasonable accommodations tovithlials with disalities. 42 U.S.C.

8§ 12112(b)(5)(A); 29 C.F.R. § 1630.9(a); ®19.60.180(2). For Kirst to establish a

prima facie case, he must demonstrate thahd€ls disabled within the meaning of the

1%

Ator

or

bre,

the

ms.

b

ADA,; (2) he is a qualified individual able to perform the essential functions of the jq
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with reasonable accommodation; and (3sbtered an adverse employment action
because of his disabilityAllen v. Pac. BeJl348 F.3d 1113,1114 (9th Cir. 2003).

In this case, Kirst failto show that he suffered an adverse employment actior
because of his alleged disability. All of teeidence shows that st was terminated fo
privacy violations. In fact, Kirst has faileéd direct the Court tany evidence in the
record showing that he was terminated lbsezhis back and neck problems were the
reason for his termination. Thslikely due to the fact #t no such evience exists.
While it is true that the facts show thagtHospital was working with Kirst to alleviate
the lifting of patients in a particular rooof the Hospital, ther is no evidence that
correlates this accommodation with the reasomi®termination. Therefore, the Cour
grants the Hospital’'s motion feummary judgment on Kit's failure to accommodate

claim.

V. ORDER
Therefore, it is hereb@ RDERED that the Hospital’s ntan for partial summary
judgment (Dkt. 13) iISRANTED.

Dated this 2% day of January, 2015.

g

BENJAMIN H. SETTLE
United States District Judge

4
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