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ner et al

UNITED STATES DISTRICT COURT FOR THE
WESTERNDISTRICT OFWASHINGTON
AT TACOMA

JOHN E. BETTYS

Plaintiff, CASE NO. CV14-5040BJR-KLS
V.
ORDERGRANTING DEFENDANTS’
MOTION TO DISMISS

N N N

BERNARD WARNER, et al. )
Defendants. )

ORDER ADOPTING REPORT AND RECOMMENDATION AND GRANTING
DEFENDANTS’ MOTION TO DISMISS

The Court,having reviewedefendants’ Motion to Dismiss [Docket No. 1@je Report
and Recommendation [Docket No0.19] of the Honorable Karen L. Stromboited Stateg
Magistrate JudgePlaintiff's Objections [Docket No. 21] and the balance of the record,
hereby findthat

(1)  The Court adopts the Report and Recommendation;

(2)  The Courtreviewsde novo “those portions of the [magistrate judge’s] repmr

specific proposed findingsr recommendationso which objection is made.”

United Sates v. Reyna-Tapia, 328 F.3d 1114, 1121 (9th Cir. 2003) (citing
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U.S.C. 8 636(b)(1)gmphasis andhsertion in original)). To survive a motion tg
dismiss made pursuant to Fed. R. Civ. P. 12(b)(6), a plaintiff nplstd
“sufficient factual matter, accepted aseruo ‘state a claim to relief that
plausible on its fac€.’ Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quotiBgl!
Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007) “A claim has facial

plausibility when the plaintiff pleads factual content th&dves the court to draw

the reasonable inference that the defendant is liable for the misconduct alleged.”

Igbal, 556 U.S. at 678 Threadbare recitals of the elements of a cause of ag

supported by mere conclusory statements, do not sufflgbdl, 556 U.S. at 678

“Dismissal can be based on the lack of a cognizable legal theory or the abs

sufficient facts alleged under a cognizableatty” Balistreri v. Pacifica Police

Dept.,, 901 F.2d 696, 699 (9 Cir. 1990) (citing Robertson v. Dean Witter

Reynolds, Inc., 749 F.2d 530, 5334 (h Cir. 1984)).

Plaintiff makes the following objections

a. That the Magistrate Judge improperly found that Plaintiff had alle
prejudice in only two pending caseghen Plaintiff lists five additional
Washington Court of Appeals cases, a Ninth Circuit case, and avers t
has three pending actions before the Washington Supreme Court. Pl.’s
1. Plaintiff generally argues that “several” of these cases prejadicedby
Defendants’ actionsld. at 2.

b. That the loss of his files was not harmless because it prevented him
seeking certiorari with the Supreme Court in one of his cases before the

Circuit, “where all the evidence was destroyed” by Defendants Teachou

tion,
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e. Generalized grievances regarding the conditions of incarceration foitifP|3

(4) The Court finds thathe Magistrate Judge correctly concluded in the Report
Recommendation th&laintiff’s claims should be dismissed. Plainfdfls to
pleadsufficient facts to state a claim for relief that is plausible on its face
particular, Plaintiffhas not pled with sufficient clarity how Defendaraieged
actions have causehim injury. While Plaintiffalleges thahis legal efforthave
been prejudiced because of the destruction of, or lack ofsatzelis legal files
he does not allege wih cases, if any, have been prejudiced, and in what mg

Defendants'alleged actions hav&usechim prejudice in said casés

Diimell. Pl.’s Obj. at 1.

That the Magistrate Judge erred finding that Defendant \Alker did not
illegally actas an attorney becausealker “enter[ed] into my court case t
schedule hearings,” and ith not allow an order to stop destruction

documentation and legal evidence.” Plaintiff avehattthese action
prejudiced aase before the Ninth Circuitd. at 2.

That the Magistrate Judge mistakenly confinest review of Defendants
actions to five boxes of files that Washington Superior Court had order

shipped to Plaintiff fromthe county jail. Plaintiff avers that therwere

another six boxes of “legal evidence and pleadinigat Plaintiff avers were

“never given to the Plainitifsic] . . . .” 1d. at 23.

and other prisoners.

! Because the Magistrate Judgsrectly determined thalaintiff failed to pleadfacts sufficient to establisimjury
from Defendantsalleged actions, the Court does not reach the muddled fagtestion of whether the legal files
the heart of Plaiiff’s claim were, in fact, destroyed, or if they were shipfmeénother location at Plaintiff
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(5)  Accordingly,Defendants’ Motion to Dismiss is GRANTED; and

(6) The Clerk of the Court isespectfullydirected tosend copies of this Order o

Plaintiff, Defendants, and to Judge Strombom.

IT 1S SO ORDERED.

DATED this31stday ofJuly, 2014.

/‘
/{ﬁpéaub bt i

BARBARA J. ROTHSTEIN
UNITED STATES DISTRICT JUDGE

request, or aravailableto Haintiff. Whether or not Plaintiff has access to all his files, he has failed to suffici

plead injury from his alleged lack of ass.

4




