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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

10

DAVID T. GILCHRIST CASE NO. 14-5062-RJB
11 LEANNE L. GILCHRIST,
ORDER ON PLAINTIFFS’ MOTION

12 Plaintiffs, TO COMPEL DISCOVERY AND ON
PLAINTIFFS’ MOTION FOR
13 V. EXTENSION OF TIME TO

COMPLETE DISCOVERY
14 BANK OF AMERICA, N.A.,

15 Defendant.
16
This matter comes before the Court on PiegtMotion to CompelDiscovery (Dkt. 62)
17
and on Plaintiffs’ Motion for an Extension of Time to Complete Discovery (Dkt. 69). The Gourt
18
has reviewed the motions and the remaining Blecause Defendant heesponded to Plaintiffs
19
requests and Plaintiffs have not shown goadse, the Court should deny both motions.
20
l. BACKGROUND
21
On January 21, 2014, Plaintiffs filed this laws@ikt. 1. Plaintiffs alleged violations of
22

the Fair Debt Collections Practices Act (“EBA”), Fair Credit Reporting Act (“FCRA") and

23
the Washington Fair Credit Reporting Act (“WFCRA"); violations of the Consumer Protection

24
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Act (“CPA"); and violations of the Telephone Consumer Protection Act (“TCRA”).
Defendants Bank of America, N.A. (‘BANA"BAC Home Loan Servicing LP, MERS, Inc.,
MERSCORP, and Freddie Mac (“BANA Defendantlgd a Partial Motion to Dismiss (Dkt.
21) on April 1, 2014, seeking dismissal of gvelaim but the TCPA claim. On May 5, 2014,
this Court granted the Partial Motion to Dissyi dismissing every claim but the TCPA claim
against BANA. Dkt. 42.

On July 2, 2014, Plaintiffs submitted to BANA twenty-seven Requests for Producti
twenty-one Interrogatories, afifty-eight Requests for AdmissionBkt. 62-3. BANA stated in

its Opposition to Plaintiffs’ Motion to Compé@Dkt. 65) (“Opposition”) that it responded to

Plaintiffs’ July 2, 2014 requests on Septembe&t,4, with answers, objections, and 477 pages

of documents. Dkt. 65 at p. &e also Dkts. 62-4, 62-5, and 62-6. Mr. Lorber, BANA'’s attorn

ey,

claimed in his Declaration (Dkt. 66) that the produced documents included documents relevant to

the TCPA claim, a log of calls placed to Ptdfs, and histories of all correspondences betwegen

BANA and Plaintiffs. Dkt. 66 at p. lee also Dkt. 65 at p. 3.
On October 6, 2014, Plaintiffs sent BANAgdter claiming that BANA'’s objections to
Plaintiffs’ requests were improper and respireg that BANA respond with proper answers

immediately. Dkt. 62-12 at p. 2. BANA respond® Plaintiffs on October14, 2014, objecting

that Plaintiffs’ requests, among other thingdlechfor legal conclusions. Dkt. 62-13. The legg

conclusions Plaintiff was askyj BANA to make, BANA claimé in its Opposition (Dkt. 65),

were the questions the case revolved arolthdciting, for example, the definition of an

“automatic telephone dialing system”). BANA alsmvided, in response, a copy of the manyal

for the phone used to call Plaintiffs. DBR-13. Plaintiffs respondeto BANA on October 15,

2014, that they disagreed witlARIA’s objections and threatenéal file a motion to compel
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discovery. Dkt. 62-14. On October 21, 2014, BANApasded to Plaintiffs with explanations
BANA's objections to Plaintiffs’ requests. DI&2-15. Mr. Lorber, in I§ Declaration (Dkt. 66),
also contended that BANA praled Plaintiff with 498 more ggs of documents on October 2
2014. Dkt. 66 at p. 3. On October 23, 2014, Pitistfiled this Motion to Compel Discovery
(Dkt. 62). BANA responded on November 3, 2014hvits Opposition (Dkt. 65). On Novembe
5, 2014, Plaintiffs filed a Motion for Extension Dfscovery and Pretriddates (Dkt. 67). On
November 7, 2014, Plaintiffs filed their ReplySupport of Plaintiffs’ Motion to Compel (Dkt.
68). BANA filed its Response to Plaintiffs’ Mot for Extension of Discovery and Pretrial
Dates (Dkt. 69) on November 10, 2014. Plaintiffs replied on November 14, 2014 with thei
“Reply in Support of Plaintiffs’ Motion for Extersn of Discovery and Pre#i Dates” (Dkt. 70)
. DISCUSSION
A. Motion to Compel Discovery

1. Legal Standard

Federal Rule of Civil Preedure 26(b)(1) provides:

Unless otherwise limited by court ordergtBcope of discovery is as follows:
Parties may obtain discovery regarding aoyprivileged matter that is relevant
to any party's claim or defense--inclngi the existence, description, nature,
custody, condition, and location of any documsesr other tangible things and the
identity and location of persons whkoow of any discoverable matter. For good
cause, the court may ordesdovery of any matter relevant to the subject matter
involved in the action. Relevant informatioeed not be admissible at the trial if
the discovery appears reasonably calculadddad to the discovery of admissible
evidence.

“The court should and ordinarilyoes interpret ‘relevant’ very dadly to mean matter that is
relevant to anything thas or may become an issue in the litigatiodgpenheimer Fund, Inc. v.
Sanders, 437 U.S. 340, 351 n.12 (1978) (quotihd. Moore, Federal Practice { 26.56 [1], p. 2

131, n. 34 (2d ed. 1976)). “At the same time, asey, like all matters of procedure, has

1,

~
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ultimate and necessary boundaries. Discovery dfemaot ‘reasonably calcated to lead to the
discovery of admissible evidence’ is maithin the scope of Rule 26(b)(1)Id., at 351-352.

Regarding interrogatories, if the requestingya#dn determine the answer by business reco

already available to that parég easily as the responding parbyld determine the answer, the

responding party may simply specify the recordsdaeviewed with enough specificity so tha

the requesting party may locate andntify them. Fed. R. Civ. P. 33(d).

2. Merits

Plaintiffs’ Motion to Compel Discovery (Dk62) should be denied. Many of Plaintiffs
requests to BANA are not reasonably calculatdéad to the discoveryf admissible evidence
For instance, Request for Production No. 20 inctviPlaintiff requests insurance policies that
could cover a violation of thECPA. Dkt. 66-1 at p. 75. The recgied documents are irrelevar
to the remaining claim in this case. The cla@maining in this case is whether BANA violate
the TCPA. Dkt. 42 at p. 14. To prove that BAN/AbNted the TCPA, Plaiiits must prove that
“(1) the defendant caltea cellular telephone numb€2) using an autoatic telephone dialing
system; (3) without the recegmt's prior express consentfeyer v. Portfolio Recovery
Associates, LLC, 707 F.3d 1036, 1043 (9th Cir. 201#yt. denied, 133 S. Ct. 2361, 185 L. Ed.
2d 1068 (2013) (citing 47 U.S.C. § 227(b)(1)). Dieery calculated to prove any other claim
irrelevant.

In the interest of economy, ti@ourt will not discuss here exy request that Plaintiffs
have submitted to BANA. In summary, BANA haovided Plaintiffs with almost all the
documents they requested—over 1000 pagesie-BANA is under a cdimuing obligation to

supplement its responses. The requests that BANA has not provided answers or docume

ds

174

—

it
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are either irrelevant aequire legal conclusionsahare at the heart ofdltlaim in this case (fo
example, whether BANA called Plaintiff usilagn automatic telephone dialing system).
The sole Request for Production that hasitnigat may not have been answered
adequately is Request for Production No. 13. Bftsarhave requested “[H]archived recordings
of all phone calls made to Plaintiffs’ phone numhers.” Dkt. 66-1 ap. 71. Plaintiffs claimed
that three call recondgs are missing: “March 20, 2013@a2 PM, March 23, 2014 at 10:52
AM, and April 1, 2013 at 8:52 AM. BANA respondedatithey have “produced recordings of
phone calls with Plaintiffs,id. at p. 72, but the word “all” is notably missing. If BANA has
recordings of the three calls Plaintiffs olead are missing and has not yet provided them to

Plaintiffs, BANA must produce them.

As the Court noted above, the issue remainintgisicase is limited. Plaintiffs have mgde

many irrelevant requests thaeasut of proportion with the scopé the issue remaining in this
case, and the requests are bordering on harasdptaintiffs are cautioned to restrict their
requests to relevant information.
B. Motion for Extension of Time to Complete Discovery

Plaintiffs’ Motion for Extension of Time t€omplete Discover{Dkt. 67) should be
denied. “The pretrial schedule may be maalfiif it cannot reasonably be met despite the
diligence of the party seeking the extensionthd party seeking the modification ‘was not
diligent, the inquiry should end’ and the motion to modify should not be graietidvic v. S
Cal. Edison Co., 302 F.3d 1080, 1087 (9th Cir. 2002) (citasmomitted). Plaintiffs have not be|
diligent in conducting their diswery. Many of Plaintiffs’ discovery requests to BANA were
irrelevant and did not relate the claim at issue. Dk62-3. BANA has produced over 1000

pages of documents in response to Plaintifguests already. Dkt. 66 at p. 1. The Court is

en
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sympathetic to Plaintiffs’ paresithealth problems, but whatevadditional discovery Plaintiffs

need to complete for their single claim, thapsld be able to complete in the remaining time

before the discovery deadline. Plaintiffs’ Motion for an Extension of Time (Dkt. 67) should
denied.
Accordingly, the CourORDERS:

e Plaintiffs’ Motion to CompeDiscovery (Dkt. 62) iDENIED, except the Motion is
GRANTED as to Request for Production No. 13;

e BANA is ORDERED to produce any archived recordingfscalls made to Plaintiffs on
March 20, 2013 at 7:22 PM, March 23, 2014@t52 AM, and April 1, 2013 at 8:52 AN
if such recordings exisgnd if BANA has not alreadgrovided these records to
Plaintiffs; and

e Plaintiffs’ Motion for Extension of Timéo Complete Discovery (Dkt. 67) BENIED.
The Clerk is directed to send uncertified comé&this Order to all counsel of record an

to any party appearing o se at said party’sast known address.

Dated this 18 day of November, 2014.

fo by

ROBERTJ.BRYAN
United States District Judge
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