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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

10 DEBORAH JOHNSON, a single person;
11 person; and FALLON PETTIJOHN and
BENJAMIN PETTIJOHN,a marital

12 community, ORDER REGARDING DISCOVERY
o OF CLAIMS FILE
13 Plaintiffs,

14 V.

15 ALLSTATE PROPERTY AND
CASUALTY INSURANCE COMPANY
16 d/b/a ALLSTATE INSURANCE
COMPANY, a foreign corporation,

17
Defendars.
18
19
20 This matter comes before the Court on the Plaintiffs’ Motion to Compel Production|of

21| Unredacted Claim File (Dkt. 27) and the Defendants’ Motion for Protective OrdeAtfReney
22| Client Privilege and WorProduct Privilege. Dkt. 25. These motions revolve around a

23 | discovery dispute regarding the Defendants’ claim file. The parties abatettiey would each

24 | file a brief in support of their respective positions, with no responsive briefs dllauwd that
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Allstate would submit its privilege log with atfaed withheld documents for ancamera

review by this Cart. These documents were provided to the Court but not filed. In additign, the

Defendants provided the Court with a first supplemental privilege log and attat¢héeld
documents by letter dateluly 7, 2014.
BACKGROUND

This lawsuit rises from a fire at Plaintiff Debbie Johnson’s home in GraWashington
on January 20, 2013The fire was investigated by the Pierce County Fire Prevention Bureg
The report (ouinknown date) from the Bureau noted that “the cause and origin of the fire
remains undetermined, subject to further investigation. Based upon the evidenceeat the f
scene, the most probable fire origin and cause is a hand held ignition device introduced t

loveseat and recliner.” Dkt. 28§ p. 5!

\u.

D the

Ms. Johnson reported the claim to Allstate, her insurer for the home and its contents.

Allstate hired a fire cause and ongexpert, Douglas Barovsky of MDE, to inspect the home
issued a report on March 19, 2013 in which he concluded that the “[f]ire patterns indicate
areas of origin for this fire” and that the “source of ignition for this firenm$een determined
at this time. ... The direct application of an open flame has not been rulatitbisttime.” M.
Barovsky classified the firas “undetermined per NFPA 921 guidelines. A natural cause h3
been considered and ruled out. An accidental or incendiary (intentional) cause has not b
ruled out at this time.” He concluded by statihgt his opinions “are subject to change with
receipt of additional information or evidence.”

Ms. Johnson retained Bud Dyer of Cascade Public Adjusters on February 6, 2013

regard to ALEand the structure portion of the insurance claim. In a lettalistate adjuster

He

two

S

een

with

The Court notes that Exhibit C, which contains the report from theeP@oanty Fire Prevention BurealF

is, on the whole, illegible.
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Ann Lewis dated May 13, 2013, Mr. Dyer commented on the length of time it was taking for

Allstate to conclude its investigation. He also suggested that their actioncaesistent with
the definition of bad faith.” Dkt. 26-5, p. Allstate asserts that this was a “threat of litigatio
and for that reason it retained Mr. Leid as counsel.

By email dated May 17, 2013, Allstate claims handler Ann Lewis instructed Ms.
Johnson’s public adjuster, Bud Dyer, to “from this date forwalehse contact Mr. Leid in
regards to the claim investigation and do not contact me directly via e-rttail dephone.”
Dkt. 28, p. 4. From that point on, Mr. Leid served as Allstate’s sole point of contact for
Plaintiffs. Mr. Leid iscurrentlycoungl for the Defendants in this litigation.

It is undisputed that Mr. Leid requested, scheduled, and personally conducted the

Examinations Under OailiUO) of all four plaintiffs; that he requested a variety of documet

and other information from Plaintdf he corresponded with Plaintiffs’ counsel and Ms.
Johnson’s public adjuster regarding a variety of claim handling issues, includioigatien of
Additional Living ExpensgALE) payments an@laintiffs’ withdrawal of certain claimsAll of

these actities are claims adjusting activitieSeeDkt. 29-1, pgs. 2 — 33.

It appears that on August 29, 2013 Mr. Leid called Mr. Barovsky inquiring whethet

Barovsky could classify the fire as incendiary. Dkt. 29-3. Mr. Barovsky did clrasg@inion
in areport dated August 30, 2013. In that report he noted that “MDE was contacted by'Al
staff counsel and asked if a review of the file notes and report would lead to a sup@leme
report containing more definitive conclusions. MDE has reviewed its file ancpsergport
and offers the following for your consideration. ... MDE’s review has resulted in @ specific
fire cause than in the previously published report/opinions. Most notably, MDE has deter

that the fire should be classified as incendiary (intentional).” Dkt. 17-1, p. 31.

D..

s

Mr.

[stat

mine
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On September 3, 2013 Mr. Lied sent a letter to Plaintiffs’ counsel statinglisiaté\ had
concluded its investigation and was denying coverage. Dkt. 17-1, p. 32-35. Coverage w.
denied based on alleged arson by Ms. Johnson and alleged misrepresentations fity Plaint
during their Examinations Under Oath.

In a letter (also sent through email) dated November 7, 2013 (Dkt. 26-7, pgs. 2 —
Kasey Huebner, current counsel for the Plaintiffs, advised Md. thait his clients were going 1
file an Insurance Fair Conduct Act (IFCA) notice and initiate litigation ag#iistate. The
IFCA was filed with the Office of the Insurance Commissioner by Mr.ddaevia a letter date
December 10, 2013. Dkt. 26-8he Plaintiffs filed their lawsuit in Pierce County Superior
Court on January 14, 2014 and the Defendants removed the case to federal court on Jan
2014. In their Complaint, the Plaintiffs allege breach of contract, bad faith, violattba of
Insurance Fair Conduct Act and violation of the Consumer Protection Act.

DISPUTED DOCUMENTS

The Plaintiffs are seeking, through discovery, Allstate’s entire unrediataims file. In
response to the discovery request, the Defendants prepared Defendant’s Riogl€iQkt. 29-
5) and also recently provided this Court with a First Supplemental Privilege lkeg. T
Defendants assert the documents are not discoverable because of the-@itarhprivilege andg
work-product protections.

DISCUSSION
A. Attorney-Client Privilege and Work Product Doctrine

The attorneyelient privilege “is the oldest of the privileges for confidential

communications known to the common law. ... Its purpose is to encourage full and frank

communication between attorneys and their clients and thereby promote broadeinpedasts

o

[oX

uary 22,

in the observance of law and administration of justidégjohn Company v. United Statdg9
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U.S. 383, 389, 101 S. Ct. 677, 682 (1981). As ndthesl privilege coverstorney-client
communications and is codified in R.C.W. 5.60.060(2) as follows:

An attorney or counselor shall not, without the consent of his client,

be examined as to any communication made by the client to him,

or his advice given thereon in the course ofggsional employment.

It is undisputed that the attornelrent privilege is governed by substantive state law.

The work-product doctringhelters the mental processes of attorneys and is a proce
immunity governed by the Federal Rules of Civil Procedure, specifically Z65(b)(3).
Lexington Ins. Co240 F.R.D. at 666Tubar v. Clift, No. C05-1154JCC, 2007 WL 30872, at §
(W.D. Wash. Jan. 4, 2007Y.hedoctrine isa courtcreateddoctrine first announced by the
Supreme Court iklickman v. Taylgr329 U.S. 495, 67 U.S. Ct. 385, 91 L. Ed. 451 (194 e
doctrine serves as a limitation on pretrial discovery and is not an eviderhalgge. United
States v. Noble422 U.S. 225, 246, 95 S.Ct. 2160, 45L. Ed.2d 141 (19R3ther, the work
product doctrine is a qualified immunity protecting from discovery documents agidbhzan
things prepared by a party or his representative in anticipation ofibiigakdmiralty Ins. Co. v
U.s. Dist. Courffor dist. Ariz.,881 F.2d 1486, 1494 {Cir. 1989).

As noted by Judge Robat€Cedell is thus inapplicable when an insurer withholds
documents under the work product doctrine in federal court. Instead, the court aaajyzes
assertion of protection under the work product doctrine urel@eraRule of Civil Procedure
26(b)(3) and applicable federal case |&Bee Stewart Title Guar. CQ013 WL 1385264 at873
86; Hilborn, 2013 WL 6055215 at *3-*4.MKB Constructors v. American Zurich Insurance
Company2014 WL 2526901 at *8. Thus if undéedelldocuments are discoverabthey may
still be properly withheld if Allstate meets its burden for asserting protectiosr timel work

product doctrine under Fed. R. Civ. B(12)(3).

I
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B. Ceddll v. Farmersins. Co. of Washington and Attorney-Client Privilege

Cedell v. Farmers Ins. Co. of Washingtd@6 Wash. 2d 686, 295 P.3d 239 (2013)
addresses the scope and application of the attorney-client privilege in aalamsufance bad
faith.

A first party bad faith claim arises from the fact that itsurer has a quasduciary

duty to act in good faith toward its insured. (citations omitted). The insured needs

access to the insurer’s file maintained for the insured in order to discotgetdac

support a claim of bad faitimplicit in an insirance company’s hand[l]ing of [a]

claim is litigation or the threat of litigation that involves the advice of counsel.

To permit a blanket privilege in insurance bad faith claims because of the padicipg

of lawyers hired or employed by insurers would unreasonably obstruct discovery

of meritorious claims and conceal unwarranted practices.
Id., at p. 696-697. The Washington State Supreme Court noted that “bad faith claims by
against their own insurer are unique and founded upon two important public policy pillars
an insurance company has a quasi-fiduciary duty to its insured and that insuraraas;ontr
practices, and procedures are highly regulated and of subspauiti@l interest. (citations
omitted)” Id., at p 698.

Cedellestablished a framework for the Courts to follow to determine whttber
attorneyelient privilege applies in a bad faith case.

First, “[w]e start from the presumption that there is nora#gclient privilege relevant
between the insured and the insurer in the claims adjusting process, and that the ditmine
and work product privileges are generally not relevald., at p. 698 — 699. The insurer may
overcome this “presumption of discoverability by showing its attorney was notezhgathe
quasi-fiduciary tasks of investigating and evaluating oc@ssing the claim but instead

providing the insurer with counsel as to its own potential liability; for exampleheher not

coverage exists under the lawmd., at p. 699.

ORDER REGARDING DISOVERY -6
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In this case, the Plaintiffs have clearly shown that the attorney foatliaias involved

in the “quasi-fiduciary tasks of investigating and evaluating or processimtgih® and Allstate

has presented no evidence to the contrary. The Court concludes that counsel was engaged in the

guasifiduciary tasks of investigating, evaluating and processing the Plaimdims and that
the presumption that there is no attoricignt privilege relevant betweenetinsured and the

insurer in the claims adjusting process applies.

As noted inCedell,Allstate can overcome the presumption of discoverability by showing

that its attorney was “providing the insurer with counsel as to its own potentibiyljdor
example, whether or not coverage exists under the l&vdt p. 699. If that is the oasAllstate
is entitled to “the redaction of communications from counsel that reflected thd menta
impressions of the attorney to the insurance company, unless those mentaionprae
directly at issue in its quafiduciary responsibilities to its sured.” Id. at p. 699. If the insurer
makes such a showing, the attorrofignt privilege may still be deemed waived if the Court
finds, following the procedure set forth@edel| that the insured has made the appropriate
showing for the applicability of the bad faith civil fraud exceptitoh.at p. 700.
C. Constitutionality of Cedell.
Allstate argues tha@edellis unconstitutional and in violation of Article I, Section 12 ¢f
the Washington State Constitutjamhich provides as follows:
SPECIAL PRIVILEGES AND IMMUNITIES PROHIBITED.
No law shall be passed granting to any citizen, class of citizens, or
corporation other than municipal, privileges or immunities which
upon the same terms shall not equally belong to all citizens, or
corporations.

As noted by Allstate in its Motion, the Supreme Court issued a decision — it did not pass a |

The decision irCedellis not in violation of Article I, Section 12 of the Washington State

Constitution. Even if the decision were construed to involve the passage of a law, tbrsgiort

ORDER REGARDING DISOVERY -7
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the Washington State Constitution is concerned with the award of special psvigger than
the denial of equal protectiorisrant County Fire Prot. Dist. No. 5 v. City of Moses Ldls)
Wn.2d 791, 810, 83 P.3d 419 (2004). The decisiddadelldoes not award special privileges
and does not violate the State Constitution.

Allstate also argues that the decisiorCiedellviolates the United States Constitution
Privileges and Immunitie€lause. As pointed out bydmtiffs, Article 1V, 8§ 2, cl. 1 of the
United States Constitution, the Privileges and Immunities Clause, does notcappigorations
Norfolk & W.R. Co. v. Pennsylvanit36 U.S. 114, 118 (1890Fulch Gaming, Inc. v. South
Dakota, 781 F.Supp. 621, 632 (D. S.D. 201BHiry v. Bonham2013 U.S. Dist. LEXIS 103033
(N.D.C.A. 2013). The Supreme Court decisioiCedelldoes not violate the United States
Constitution.

D. Work Product Doctrine

Federal law governs the court’s inquiry as to whether the work product doctriresappl
MKB Constructors v. American Zurich Insurance Compafg4 WL 2526901, at *8. Rule
26(b)(3) provides, in pertinent part:

(3) Trial Preparation: Materials.

(A) Documents and Tangible Things. Ordinarily, a party may not
discover documents and tangible things that are prepared in
anticipation of litigation or for trial by or for another party or its
representative (including the other party’s attorney, consultant,
surety, indemnitor, insurer, or agent). But, subject to Rule 26(b)(4),
those materials may be discovered if:

(i) they are otherwise discoverable under Rule 26(b)(1); and

(i) the party shows that it has substantial need for the materials

to prepare its case and canneithout undue hardship, obtain
their substantial equivalent by other means.

ORDER REGARDING DISOVERY -8
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In this regardAllstate takes the position thillowing theoccurrence of a certain even
the “claims adjusting process” ended because the evaxie it clear thdtattorney advice and
participation is equired andthereforedocumentsreated after that date were made in
anticipation of litigation or for purposes of trial.

Allstate suggests various dates after which they assert that the work product doctri
applies. The earliest date they assert is May 13, 2013 when the Plaintiffs’ publiceadjust
accused Allstate of bad faith. The secdiatk is November 7, 2013 when Plaintiffs’ counsel
advised he was preparing IFCA documentatiand planned to “initiate suit against Allstate.”
Dkt. 26-7, p.4. The third date is December 10, 2013 when Plaintiffs’ counsel served the |
notice on Allstate The lasdate is January 9, 2014 when this lawsuit was initially filed in Pi

County Superior Court. Dkt. 25, p. 2.

The primary purpose of the work product rule is to “prevent exploitation of a party’s

efforts in preparation for litigation.Admiralty Ins. Co. v. U.S.iBt. Court for Dist. Ariz. 881
F.2d 1486, 1494 [9Cir. 1989).

At its core, the work-product dome shelters the mental processes of the
attorney, providing a privileged area within which he can analyze and prepare
his client’'s case. But the doctrine is an intensely practical one, grounded in
the realities of litigation in our adversary system. One of those realities is
that attorneys often must rely on the assistance of investigators andgethey a
in the compilation of materials in preparation for trial. It is therefore negessa
that the doctrine protect material prepared by agents for the attorneil as we
those prepared by the attorney himself.

United States v. Noble422 U.S. 225, 238-39, 95 S.Ct. 2160, 45 L.Ed.2d 141 (1975).
In order to qualify for the work product protection, “documents must have two
characteristics: (1) they must be ‘prepared in anticipation of litigation andbgi and (2) they

must be prepared ‘by or for another party or by or fordktzr party’s epresentative.’ ”In re

—

FCA

erce

California Pub. Utils. Comm’n892 F.2d 778, 780 — 81{TCir. 1989).
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This requires the party asserting the privilege to demonstrate that the thitegeatomn
was impending. When this issue comes before the court, it agbessquires a casky-case
inquiry. Garcia v. City of El Centra214 F.R.D. 5877, 592-93 (S.D.C.A. 2003). “Courts hav
observed that the application of the work product doctrine to documents prepared by insu
companies during claims investigatiaagifficult because the nature of the insurance busing
is such that an insurance company must investigate a claim prior to deterwhetingr to pay
its insured, and thus pre-litigation investigation is the routine business of insacanganies.”
St. Paul Reinsurance Company, Ltd. v. Commercial Financial C®@.F.R.D. 620, 635 (N.D
lowa 2000) (internal quotations omitted).

“[A] document should be deemed prepared ‘in anticipation of litigation’ and thus eli
for work product protection under Rule 26(b)(3) if ‘in light of the nature of the document a
factual situation in the particular case, the document can be fairly said to havedpzargor
obtained because of the prospect of litigationlhre Grand Jury Subpoena (Mark Top8p7
F.3d 900, 907 (8 Cir. 2004).

However “[ijn circumstances where a document serves a dual purpose, that is, wh
was not prepared exclusively for litigation, then the ‘because of” test islWisield States v.
Richey 632 F.3d 559, 568 (dCir. 2011). Dual purpose documents are deemed prepared
because of litigation if “in light of the nature of the document and the factualisriun the
particular case, the document can be fairly said to have been prepared or obtainssl dfebay
prospect of litigation.”Id. at p. 567-68. “The ‘because of’ standard does not consider whe
litigation was a primary or secondary motive behind the creation of a documentr, Rathe
considers the totality of the circumstances and affords protechien wcan fairly be said that

the ‘document was created because of anticipated litigation and would not havecldesh ior

e
rance

2SS
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substantially similar form but for the prospect of that litigation[.]’ (citation omittetf) re
Grand Jury Subpoena (Mark Topf), supaap. 908.
E. In Camera Review

As noted, the parties agreed to this Court conducting eamerareview of the
documents either withheld or redacted by Allstate. Having conducted the rentew, a
considering the applicable law, the COORDERS as follows:

DOCUMENTS WITHHELD

Bates 126 — 129This document shall be producethis log indicates that this is
correspondence from defense counsdltstate. h light of counsel’s involvement in the clain
process, this letter was generategas of that process and is not protected by attodhiept
perCedell. Further, this was not made in anticipation of litigate@there was no impending
litigation at the time this letter was prepared
Bates 138, 153 — 154, 159, 160hese documents are discoverable ui@ktellas they are paf
of the claims process and shall be produced.
Bates 924 — 937 This document is identified as correspondence that contains legal opinio
strategy. However, this document was generatquhe of the claims adjusting processl any
opinion or strategyelate to that process as well as investigation of the claim. This documé
shall be produced.
Bates 947, 948, 972 — 73 hese documents shall be produc&tey are all part of the clasn
process undeCedelland not work product.
Bates 1129 — 1134These documents are identified as referral documents to counsel who
selected to investigate the claim. These are all part of the claims procesalbbd produced.

Bates 1140 — 1211These various documents are identified as claim file nddeguments with

—

ns and

Nt

was

Bates 1180 — 11541159 — 1211 shall be produced. These documents relate to the claims
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adjusting process and are discoverable u@@elel| are part of the ordinary course of wanka
claims adjustment process and would have been prepared whether or not a claim was
subsequently filed and are not protected under the work product doctrine.

Bates 1155the entry for 12/31/2013 at 7:17 PM Centraly be redacted. Thisvolves
attorney<lient privilege as well awork product as Diendantknew thatitigation was
impending. The balance of this page will be produced.

Bates 1156the entry for 12/5/2013 at 5:26 PM Central may be redacted. This involves
attorneyelient privilegeas well as work product as Defendant knew that litigation was
impending. The balance of this page will be produced.

Bates 1157 — 1158he entry starting at the bottom of Bates 1157 with the date of 11/7/201
going to the top of Bates 1158 showing the time of 5:01 PM Central may be redacted. Th
involves attorneyelient privilege as well as work product as Defendant know that litigation
impending. The balance of the two pages will be produced.

Bates 1212.1t is unclear if this document was nmibduced or if it was produced in a redacte
form. While this entry relates to retention of counsel, it was for purposes of intiestigad thq
unredacted document shall be produced.

Bates 1585.This document may be withheld. It is dated January 29, 2014 and is work pr
Bates 1652.This is an email string. The top half of the page is between counsel and the
Defendant when litigation was impending and is covered not only by attolieay-but also
work product. The top half of the page shall be redacted. The bottom half of the documsg
however is not covered by either attorney-client or work product and shall be produiseah |
email from Kendra Brown to Rory Leid dated Thursday, November 07, 2013 at 1:33 PM.

Bates 1667 — 1668This document shall be produced as it is part of the claims process. F

3 and

is

was

bduct.

nt

—

urther,

it is clear that there is no attorney involvement in this email.
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Bates 1685 — 1688This is the same document as contained in Bates 126 — 129 and shall
produced.
Bates 1711 — 1724This document shall be produced. Because Mr. Leid performed quasi;

fiduciary duties, this document containing legal advice related to coverage is didtevelis
mental impressions are directly at issue regarding Allstate’s-fidasiary duty to the Plaitiffs.
This document is not covered by work product as the Court finds there was no impending
litigation as of August 19, 2013. In that regard, the Court rejects the suggestiohlistate
that litigation was impending as of May 13, 2013 simply thrahghfact that the Plaintiffs’
public adjuster used the words “bad faith.” Further, the facts of this case styagpadriclusion
as litigation was not commenced until eight months laRather, the Court concludes based
the facts presented that [@aflant know of impending litigation as of November 7, 2013 whg¢
Plaintiffs’ counsel told Allstate that his clients were going to initiate litigation againgasdls
Bates 1731 -32; 1739, 1740, 1747,1748 — 17491753, 1756, 1757, 1758, 1759Th&Ze.
documentsall relate to thelaims process, many do not involve contact with an attorney anc
are not covered by work product. They shall be produced.

Bates 1803 - 1814This is the similar to document 924 — 937 and it shall be produced.
Bates 1880, 2085 — 2088.hese documents shall be produced. While they do relate to ret
of counsel, that was with regard to the claims process. Further, there is notheggin t
documents regarding litigation strategy or other legal issues as asserted.

Bates2101 — 2103.These documents are duplicates of Bates 1129 — 1132 and shall be
produced.

Bates 3861, 3896These documents may be withheld. They relate to a potential subrogat
claim and are protected by work product.

I

be

D
>
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DOCUMENTS REDACTED

Bates 1223.The redacted portion shall be provided as retention of counsel related to the
adjusting process.
Bates 1290.The redacted portion shall be produced. Allstate asserts the two entries rega
attorne referral/assignment. It is nokear, however, that the language of the entries do so
relate. In fact, there is very little information contained in these two entries
Bates 1301.This document shall be producedtas with regardo the claims gdsting
process.
Bates 1302 - 1303This document need not be produced in its complete form. The redact
portion relates to the issue of subrogation and is protected by attorney-client &nuodorct.
Bates 1312 — 1313, 1317, 1318hese documents need not be produced in their complete
The redacted portions relatettee issue of subrogation and aretected by attorneglient and
work product.

SUPPLEMENTAL PRIVILEGE LOG-DOCUMENTS WITHHELD
Bates 4096.This is a duplicate of the bottom half of Bates 1740 and shall be produced.
Bates 4098 — 4101These documents relate to payment of a court reporter bill and do not
contain legal opinions or elements of litigation strategy. They shall be pabduce
Bates 4105.This document shall be produced as it is part of the claims adjusting process

not covered by work product as there was no impending litigation.

Bates 4106 — 4109These documents all relate to the claims adjusting process and are not

protected by work product as there was no impending litigation. They shall be groduce
Bates 4110 — 4124These documents shall be produced. They are all part of the claims

adjusting process and not covered by work product doctrine as there was no impiegaliog.

claims
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form.
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Bates 4125 — 4127These documents shall be produced. They are all part of the claims
adjusting process and not protected by work product as there was no impendingplitigat
Bates 4128.This documentontains a string of three emails with the first dated Novemper
2013 at 2:05 p.m. and the last dated November 12, 2013 at 5:51 p.m. This dooambst
withheld. It is covered under the work product doctrine as it was prepared with thiedgewf
impending litigation.

Bates 4129.This document shall be produced. It is an email from Kendra Brown to Rory
Leid, Il dated November 7, 2013. It is not protected under either attorney clientkor wor
product.

Bates 4130 — 4136These documents may be withheld. They range in date from Decemb
2013 through December 17, 2013 and are protected under both attorney client as well as
product as litigation was impending at the time these were prepared and theserdseusne
“because of” the impending litigation.

Bates 1437 — 4138The top portion of Bates 4137, which is an email between counsel and
and dated January 2, 2014 may be redacted. This is covered not only by attorney clisat |
work product as this was prepared “because of’ the impending litigakios balance of the
document shall be produced as it is an email between Kasey Huebner and Roateakid d
January 2, 2104.

Bates 4139.This document may be withheld. It is covered not only by attorney client but
work product as this was prepared “becanfS¢he impending litigation.

Bates 4140.This document shall be produced. It contains an email from Kendra Brown, L
Assistant at Mills Meyers Swartling to Rory Leid dated January 14, 2014 and then the sed

email merely forwards to Ann Lewis tidecuments provided to Mr. Leid. This is not covere

W.

er 10,

work

client

ut al

also

legal
ond

)

by the attorney client privilege or the work product doctrine.
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Bates 4141 — 4142The top portion of Bates 4141 which reflects an email dated January 1
between Rory Leid and Ann Lewis may be redactet i protected by attorney client and w
product as it was prepared “because of” litigation. The balance of Bates 4141 and 4132 s
produced as it is the same email from Kendra Brown referenced in Bates 4140.

Bates 4143 — 4144The two emailappearing on Bates 4143 dated January 15, 2014 and
January 17, 2014 may be redacted as they are protected by attorney client and wotlkaprog
they were prepared “because of” litigation. The balance of Bates 4143 and 4144 shall beg
produced as it is theame email from Kendra Brown referenced in Bates 4141042.

F. Assertion of Civil Fraud

If the Court finds that the attorney-client privilege exists, the “fraud exuoes one of
the exceptions that will pierce the privilegeCedell supra, at p. 697. Theedellapproach
requires the Court to first “determine whether there is a factual shod&ggate to support a
good faith belief by a reasonable person that wrongful conduct sufficient to evokautthe f
exception hasccurred. Second, if so, the court subjects the documents to an in camera
inspection to determine whether there is a foundation in fact for the charge &rfacigil The in
camera inspection is a matter of trial discretio@&dell supra, at p. 698.

In light of the parties agreement, tldsurt conducted aim camerareview of all the
documents provideldy Allstate. Assuming, without deciding, that the Plaintiffs made a sha
sufficient to meet the first step @edell review of the documents does not lead this Court tg
conclude that there is a foundation in fact for the charge of civil fraud.

G. Order to File Under Seal

The Defendant is Ordered to file, under seal, the documents that were provided to

brk

shal

luc

wing

this

Court fa thein camerareview so that the record is complete. The documents so filed shall be in

the same form as provided to the undersigned for the review.

ORDER REGARDING DISOVERY -16



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

DATED this 29" day of August, 2014.
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/z/m A e lorm,

Karen L. Strombom
United States Magistrate Judge




