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g UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
9 AT TACOMA
10
1| LEROYSTELLY, CASE NO. C14-5079 RJB
Plaintiff, ORDER GRANTING DEFENDANT
12 LOUIS MANERCHIA'S MOTION
s V. TO DISMISS

GETTIER, INC.: J.R. GETTIER &

141 ASSOCIATES, INC.; LOUIS
MANERCHIA: GULF PACIFIC

15 MARINE, INC.; FOSS MARITIME CO.:
SHAVER TRANSPORTATION CO.:
16 PACIFIC RIVER, LLC,

17 Defendants.
18
This matter comes before the Court on Defnt Louis Manerchia’s motion to dismiss
0 for lack of personal jurisdiction, insufficiency pfocess and/or insufficiency of service of
20 process. Dkt. 20. The Court has consideredpthadings in support of and in opposition to the
ot motion and the record herein.
22
23
24
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INRODUCTION AND BACKGROUND

Plaintiff Leroy Stelly filed this action January 28, 20&dleging causes of action for
negligence, unseaworthiness of vessels, maintenand cure, and for the personal liability of
Defendant Louis Manerchia for failure to procloegshore and harbor workers insurance. |
1 p. 8-9. Manerchia is named in his capacitpr@sident of J.R. Gettier & Associates, Inc.
(Gettier). Id. Stelly, a California resident, was rietad by Getttier on September 26, 2012, tq
provide temporary uniformed security services as a maritime guard on board a fleet of tug
including theM/V Daniel FosstheM/V Sarag and thevi/V Washington Id. pp. 2-3. TheM/V
Daniel Fosswvas owned and/or controlled by Deflant Foss Maritime Company, and Ma/
Saraand theM/V Washingtorwere owned and/or contled by Defendant Shaver
Transportation Co., and said vessels were charterisdsed to Defenda@ulf Pacific Marine.
Id. p. 3. Stelly’s complaint aliges that he was engaged in maritime employment when he
suffered an on-the-job injury while boarding tév Daniel Fosdrom a launch boat operated
by Defendant Pacific River, LLC. Id. p. 3-4.

Stelly contends that he é&ntitled to benefits underehLongshore and Harbor Workers
Compensation Act, 33 U.S.C. § 96tlseq. Under the Act, an officesf a corporation can be
held personally liable for failure of the corption to maintain Longshore and Harbor Workel
compensation insurance. The sole basis thaiekthia is individually named as a defendant
his status as president of Gettier. Dkt. 1 pp. 8-9.

Manerchia resides in the state of Delawareé does not maintain a domicile or resider
in Washington. Dkt. 21 pp. 1-2. Manerchia dnesown any interest ireal or personal
property in the state of Washingtoldl. p. 2. Manerchia has no professional or personal lice

in Washington.ld. Manerchia has been in Washington ximam twelve to fifteen times in h
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lifetime. Id. p. 4. Manerchia was not in Washingtonhat time of Shelly’s injury and has nev

been to Washington to set up a temporary security fdcce.

Service of summons and complaint was pumgatly accomplished by a registered progess

server by personal delivery Mbanerchia at his Delewaresidence. Dkt. 40 p. 3. The

declaration of the professional preseserver, Grandville Morris, states:

On March 2, 2014 at 5:00 pm. | wenttke residence of Louis Manerchia at 3214
Heathwood Road, Wilmington, Delaw&t®810. Mr. Louis Manerchia identified
himself to me through the ling room window, and | observed that he was a white m
age 60's 5'9" 200lbs with blackay hair. 1 told him | had Bl papers to serve on him.
He told me to go away and he refusedpen the door. | announced service and left
documents at his front door.

Dkt. 40-1 p. 2.
Defendant Manerchia contradicts this astaént of service oprocess with his ow

declaration, which states in part:

On Tuesday, March 3, 2014, | found a copyhaf summons and complaint in this

matter stuffed into the storm door of lngme in Delaware. Neither | nor anyone

in my office or my home was persly given a copy of the summons and

complaint in this matter. Nor was | any member of my household or office

advised that service on me was being attempted.
Dkt. 21 p. 5.

In a supplemental declaration, Manerchia elalesrairther and states that the events
forth in the process server’s declaration nev@peaed. Dkt. 43 p. 2. Manerchia states that
he was at home on the date of the purpostadice and had Mr. Morris knocked or rang the
doorbell he would have heard id. He did not hear knock or the doorbell ringld.
Manerchia states he “never saw or heardMbrris on or about March 2, 2014 .... | did not s

or hear Mr. Morris. | did not tell him to "gaway," close a window on him, nor refuse to ope

my door, or relock an already locked doord. In conclusion, Manerchistates that he is
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“unaware of any efforts being made by Mr. ile to personally serve me on March 2, 2014
Id. p. 3.

Manerchia moves to dismiss this actionleck of personal jurisdiction and/or
insufficient service of process.

PERSONAL JURIDICTION

Where a defendant moves to dismiss a complaint for lack of personal jurisdiction, 1
plaintiff bears the burden of demonsing that jurisdiction is appropriatéschwarzenegger v.
Fred Martin Motor Company374 F.3d 797, 800 (9th Cir. 2004). The plaintiff need only mg

prima facie showing of the jurisdictional factswdhstand the motion where, as here, the dis

court rules without holdingn evidentiary hearingDoe v. Unocal Corp 248 F.3d 915, 922 (9th

Cir. 2001). In order to make aipra facie showing, plaintiff mustlage facts that, if true, woul
be sufficient to establspersonal jurisdictionld. If not directly contoverted, plaintiff's versiof
of the facts is taken as trimr the purposes of the motiotd. Conflicts between the facts stat
in the parties' affidavits mubte resolved in plaintiff's favorDole Food Co., Inc. v. Watt303
F.3d 1104, 1108 (9th Cir. 2002).

When jurisdiction is not contlied by a federal question, thesttict court applies the la
of the state in which the districourt sits to determine whethtbie plaintiff has met its burden.
SchwarzeneggeB74 F.3d at 800. However, Washingtolowsg-arm jurisdictionbstatute is co-
extensive with federal due press requirements, so the juridihnal analysis under state law
and federal due process is the sa@egnigen Networks, Inc. v. Cognigen CofiZ4 F.Supp.2(
1134, 1137 (W.D. Wash. 2001). Fedetae process requires tdefendant to have minimum
contacts with the relevant forunmternational Shoe Co. v. Washingt@®26 U.S. 310 (1945).

district court can only exerciggrsonal jurisdiction over a namsident defendant (absent the
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defendant’s consent) if theourt has general jurisdioth or specific jurisdictionBancroft &
Masters, Inc. v. Augusta Nat'l In@23 F.3d 1082, 1086{Cir. 2000).

Personal jurisdiction over employees or @éfis of a corporation in their individual
capacities must be based on their personal contéitishe forum statand not on the acts and
contacts carried out solely in a corporateagaty. Jurisdiction over an employee does not
automatically follow from jurisdiction over ¢hcorporation which employs him; nor does
jurisdiction over a parent corpairon automatically establish jurisdiction over a wholly owne
subsidiary. Each defendant’s contacts withftbrum state must be assessed individually.
Keeton v. Hustler Magazine, In@65 U.S. 770, 781 nt.3 (198Qalder v. JonesA65 U.S. 783,
790 (1984). A corporate officevho has contact with a forum only with regard to the
performance of his official duties is not sedij to personal jurisdiction in that forurkransco
Manufacturing, Inc. v. Markwit656 F.2d 1376, 1379 (9th Cir. 198Eprsythe v. Overmyer
576 F.2d 779, 782 (9th Cir. 1978). Further, a pegaorerally acting as an agent on behalf of
corporation is not individually subject to persbpaisdiction merely based on his actions in g
corporate capacityTJS Brokerage & Co. v. Mahone340 F.Supp. 784, 788-89 (E.D. Pa. 194
Ali v. District of Columbia278 F.3d 1, 7 (D.C. Cir. 2002). Each defendant's contacts with
forum state must, thereforee evaluated individuallyRush v. Savchuk44 U.S. 320, 332
(1980). Accordingly, Plaintiff Stelly cannot imputee contacts of the corporate entity Gettie
Manerchia for the purpose of establishing peasqurisdiction over tis individual Defendant.

1. General Jurisdiction

A defendant is subject to general jurigain only where the defendant's contacts wi
forum are “substantial” or “continuous and systematigahcroft & Masters,Inc. v. Augustd

Nat'l, Inc, 223 F.3d 1082, 1086 (9th Cir. 2000). The threshold for satisfying the requirg
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for general jurisdiction is substantially greateartithat for specific jurisdiction. The contalcts

with the forum state must be of a sdtinat “approximate physical presenceld., p. 1086
“Factors to be taken into consigtion are whether the defendardkes sales, solicits or enga
in business in the state, serves the state'satsrllesignates an agent for service of pro
holds a license, or is incorporated theréd: In determining whethehere exist substantial

continuous and systematic contacts, the focywimarily on two areas. First, there must

jes

CEess,

be

some kind of deliberate “presence” in theruim state, including physical facilities, bgnk

accounts, agents, registration, or incorporatiofn additional consideration is whether

defendant has engaged in activéc#ation toward and participatiom the state's markets, i.e

the economic reality of the defemds activities in the state.Helicopteros Nacionales ¢
Colombia, S.A. v. HalKk66 U.S. 408, 417 (1984Gates Learjet Corp. v. Jenserd3 F.2d 1325
1331 (9th Cir. 1984).

It appears that Manerchia does not havécsent contacts with the state of Washing
to meet the criteria for general jurisdiction.isltundisputed that Manerehivas not a resident
Washington during the time of the eventsqgmestion. Manerchia does not own property
Washington and has no professional or persbeenses in Washington. Manerchia’s limit
interactions with the State dlNashington do not rise to tHevel of being continuous ar
systematic that they approximate physical presentteeiforum. Stelly cannot establish that
Court has general jurigdion over Manerchia.

2. Specific Jurisdiction

Specific jurisdiction applies if (1) the defemddas performed some act or consumm
some transaction within the forum state or otherwise purposefully availed himself

privileges of conducting activitiga the forum (availment prong), (2) the claim arises out (
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results from the defendant's forum-related activities (nexus prong), and (3) the exe

jurisdiction is reasonabl@easonableness prongtaster v. American West Financi&@81 F.3d

948, 960-61 (9th Cir. 2004Bancroft & Masters, Inc. v. Augusta Nat'l In223 F.3d 1082, 1086

rcise of

(9th Cir. 2000). The burden is on the pldinto establish the first two prongs. Then, only if

plaintiff has established the first two prongsefendant can explain how the exercisg of

jurisdiction is unreasonable. I8garzenegger, 374 F.3d at 82.

The Ninth Circuit employs different specifjurisdiction tests for the availment pro|
depending on whether the actiorusds in contract or tortZiegler v. Indian River Countys4
F.3d 470, 473 (9th Cir. 1995). The courts apply“dfeects test,” when th defendant's acts 3
tortious in nature. Se®anavision Int'l, L.P. v. Toeppeth4l F.3d 1316, 1321 t9® Cir. 1998)
Core-Vent Corp. v. Nobel Indus. ABl F.3d 1482, 1486 (9th Cir. 1993)n order to establis
purposeful availment under the “effects test” tharglff must demonstratthe existence of (!
intentional actions (2) expressiymed at the forum state (3) causing harm, the brunt of wh
suffered, and which the defendant knows is likely to be suffered, in the forum Beatavision
at 1322;Core-Vent Corp at 1486. A showing that a daeftant purposefully directed h
conduct toward a forum state usuatignsists of evidence of tltefendant's actions outside
forum state that are directed at the forum, sashhe distribution inhe forum state of goog
originating elsewhereSchwarzeneggeB74 F.3d at 803.

The conduct of Manerchia does not satisfy ‘#féects test.” There is no showing tf
Manerchia’s actions in Delaware were diggttat the forum state, Washington. Nor d
Stelly’s claim sound in tort. Stellyassertion is that Manerchiagsrsonally liable as a statutg

guarantor of Gettier’s obligation to maintain longshore and harbor workers insurance. Se

ng
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pp. 8-9; Dkt. 40 pp. 5-6. This claim arises frtme contractual relatiohg between Stelly an

Gettier in his employment as a maritime security guard.

In cases arising out of caattual relationships, includinthose involving related toyt

claims, the Ninth Circuit applies the “purposeéyailment” test. This first prong is satisfied

when the defendant has performed some tydfmmative conduct that allows or promotes
transaction of business within the forum stabme v. Unocal Corp.248 F.3d 915, 924 (9th C
2001). This test requires the court to constternature and quality of commercial activity t
the defendant deliberatelypmrducts in the forum stateCybersell, Inc. v. Cybersell, Inc130

F.3d 414, 419-20 (9th Cir. 1997). Amation of this “purposefubvailment” test requires 4

the

=

hat

AN

examination of the facts to determine if the defendant has taken deliberate action within the

forum state or created continuirgpbligations to forum residents.Cybersel] at 417. Th{
existence of a contract alonencat automatically establish sudiént minimum contacts. Pri
negotiations and contemplated future consequebasg with the terms dhe contract and th
parties' actual course of dealing, are the fadimise considered. The rigseeability of causin
injury in another state is not a suffictdmasis on which to exercise jurisdictio®urger King
Corp. v. Rudzewicz171 U.S. 462, 474, 471-72 (1988ray & Co. v. Firstenberg Mach. Cg
913 F.2d 758, 760 (9th Cir. 1990). A showing thatefendant purposefully availed himself
the privilege of doing business in a forum state typically consists of evidence of the defg
actions in the forum, such as executing or penfng a contract there. By taking such action
defendant purposefully avails itself of the privilege of conducting activities within the 1
state, thus invoking the benefigmd protections of its laws. Ireturn for these benefits a
protections, a defendant must, as a quid pro quo, istdthe burdens of litigation in that forui

Schwarzeneggeat 802.
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Stelly has failed to establish that Manerchia has purposefully availed himself
benefits of Washington. Stellgas not establishetthat Manerchia purpesully directed his
conduct (failing to procure insurance) with Wamgdton residents, thereby availing himself of
privilege of conducting activities in Washingtamd invoking the benefitand protections ¢
Washington's laws. The mere fact that Mamgicmay be held accountable for a failurg
procure insurance does not estdbkpecific jurisdiction. “Liabilityis not to beconflated with
amenability to suit in a particular forumAT & T Co. v. Compagnie Bruxelles Lamb&4 F.3d

586, 591 (9th Cir. 1996). The argument that Manerchia is severally liable to Shelly for G

failure to maintain insurance resuitsliability based on a legal thgorather than actual conta¢

with Washington by Manerchia. Regardlests whether Longshore and Harbor Work

Compensation Act, 33 U.S.C. § 9 seq. provides grounds for I@lity, it does nof

automatically confer personal juristean over a out-of-state defendant. S@mte ex rel|

DeWine v. S & R Recycling, In®61 N.E.2d 1153, 1157-58 (Opp. 2011)(Although statutq
may provide grounds for holding individual corperaffficers liable, they do not automatica
confer personal jurisdiction oveut-of-state defendants). The pdsidly of Manerdia’s liability
for failure to maintain longshore and harbor wargkinsurance does natrestitute an availmel
of the privilege of conducting business in Wasgjton. Manerchia has not performed or faile
perform any act which has an effect on the Stdt®/ashington. Shelly is not a resident
Washington and no Washington kit is affected by whether Marchia is accountable fon
failure of Shelly’s employer to maintain longshcand harbor workers insurance. Shelly
failed to establish the first promd the specific jusdiction test.

The second prong of the specific jurisdiction iestatisfied if plainff can establish thg

his cause of action would not have arisen “fort the individual déendant’'s contacts wit
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Washington. Panavision 141 F.3d at 132Mallard v. Savage65 F.3d 1495, 1500 (9th Cj

1995). Shelly fails to satisfy this requiremhems well. Assuming the truth of Shelly
allegations, the claims against Manerchia would remain regardless of any alleged conta

Washington. The alleged failure to purchase/ar maintain longshore and harbor work

ir.

S

\Cts with

ers

insurance is not dependent upon Washington as thenfetate. Plaintiff has filed to satisfy the

“but for” element of specific jusdiction over Defendant Manerchia.

The third and final prong of ¢éhspecific jurisdiction test is whether exercising pers
jurisdiction over thenonresident defendant is reasonablegrasnreasonable exercise of pers
jurisdiction would vioate due proces<Ziegler v. Indian River County4 F.3d 470, 474-75 (9
Cir. 1995). Plaintiff has to establish bothetpurposeful availment png and that the clai
arises out of defendants forum related activities laas an effect in the forum before the bur
is on defendant to explain how theeesise of jurisdiction is unreasonab&hwarzeneggeB74
F.3d at 82. Shelly has failed to establish the fis® prongs of the specific jurisdiction test 4
accordingly, Manerchia need not establish unreasonableness. Nonetheless, Mane
established that it would hnreasonable to subject himliigation in this forum.

The reasonableness requirement may defeal farisdiction even if the defendant
purposefully engaged in ifom related activities.Burger King 471 U.S. at 477-78. The Nin
Circuit considers seven factors to determineetlver the exercise of specific jurisdiction
reasonable: (1) the extent of the defendant's pafpbsontacts with thetate; (2) the burden ¢
the defendant of litigating in tferum state; (3) the extent of conflict with the sovereignty o
defendant's state; (4) the forumatsts interest in adjudicating thespute; (5) the most efficie
judicial resolution of the controvgy; (6) the importance of the forum to the plaintiff's intere

convenient and effective refi and (7) the existence of an alternative fordragle, at 475.
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First, Manerchia’s contacts with Washington are minimal. These contacts are lin
rare, unrelated visits to this state. Tha&tbr weighs heavily ilManerchia's favor. Se

Insurance Co. of North America v. Marina Salina Cre49 F.2d 1266, 1271 (9th Cir. 1981).

Second, the Court considers the burden Manerchia litigating in Washington.

Manerchia resides in Delawaracawould be burdened by litigatingree This factor weighs i
Manerchia's favor.

Third, the Court considers any conflict wittie sovereignty of Delaware. Because
alternative forums are within the United Stat&my conflicting sovereigty interest are be
accommodated through choice-of-law rulkegher than jurisdictional rulesGray & Co. v.
Firstenberg Mach. C9 913 F.2d 758, 761 (9th Cir. 1990). Furtighelly is seeking to enfor
federal law that may be accomplished in eitheisgliction. Accordingly, this factor does T
favor either party.

Fourth, Washington’s interest in the dispugeconsidered. Washington’s interest
adjudicating this dispute is not particularly gréacause the action arises out of a contra
relationship between Shelly, a California residentl Manerchia, a Delaware resident, and
imposition of liability under federal law. Thfactor does not necessarily favor Washington
is neutral.

Fifth, the Court must evaluate the most @ént judicial resolution. Courts evaluz

ited to

e,

=)

in

ctual

the

and

ate

judicial efficiency by looking to “where the wigsses and the evidence are likely to be located.”

Terracom v. Valley Nat'l Banld9 F.3d 555, 561 (9th Cir. 1995RAIthough the injuy arose ir

the forum state, the alleged failure to procimgurance occurred in Delaware. Witnesses

evidence of insurance, or lack thereof, will beated primarily Delaware. This factor weighg i

Defendants' favor.

and
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Sixth, the importance of Washington as thaimlff’'s forum appears to rest solely pn
some of the Defendants residing in Washingtonthedocus of the injury. Plaintiff's residence

is California. This factor wghs slightly in Shelly’s favor.

Seven, Plaintiff bears the burden of proving the unavailability of an alternative forum.

Shelly has not met this burden. This tadherefore weighs in Defendants' favor.

A majority of these factors favor the f@edant Manerchia. Exercising specifi¢

jurisdiction over Manerchia wodltherefore be unreasonable under the Due Process Clayse and

Shelly has failed to satisfy the thirdomg of the specific jurisdiction analysis.

For the reasons set forth above, the Shelly faded to satisfy the elements that would

—

support the exercise of persofaiisdiction over Manerchia. EhCourt accordingly will grar
Manerchia’s motion to dismiss ftack of personal jurisdiction.
SERVICE OF PROCESS

Manerchia also seeks dismissal on the bagissoifficiency of service of process and/q

-

insufficiency of process. Dkt. 20 pp. 2-5.

Federal courts cannot exercise persquradiction over a defedant without proper
service of processOmni Capital Int'l, Ltd. v. Wolff & C9484 U.S. 97, 104 (1987). Insufficignt
service can result in dismissal under Fed. R. Eid2(b)(5). Fed. R. Civ. P. 4 sets forth the
appropriate procedures for service of a sumnamriscomplaint in federal court. Specifically,
Rule 4(e) provides for seoe upon an individual by:

(1) following state law for serving a summons in an action brought in courts of

general jurisdiabn in the state where the district court is located or where
service is made; or

(2) doing any of the following:

(A) delivering a copy of the summons and of the complaint to the
individual personally;

ORDER GRANTING DEFENDANT LOUIS
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(B) leaving a copy of each at the individual's dwelling or usual place
of abode with someone sifitable age and discretion who resides
there; or

(C) delivering a copy of each to agent authorized by appointment
or by law.

Fed. R. Civ. P. 4(e).

Once the plaintiff serves process, Rule 4¢1)the Federal Rules of Civil Procedy

requires the plaintiff to file a server’s affidawith the Court demonstriag proper service. Fefd.

R. Civ. P. 4(l). A return of servicege. server’s affidavit, serves as prima facie evidence
service was validly performed. However, a suffitiaffidavit contradicting the return of servi
is sufficient to refute the prima facie presumption. Bledr v. City of Worcesters522 F.3d 10!
(1st Cir. 2008).

Here, as previously set forth, Mannerchia liled sworn declarations contradicting
fact of personal service. See Dkts. 21 and 43s dispute over the accuracy of the return rg
an issue of fact that must be resolved by adentiary hearing prior to any determination
the Court has jurisdiction over Defendant Maneadhrough proper serviad process. Becau
this matter is being dismissed on other groutalsk of personal jurisdiction, the necessity
conduct an evidentiary hearing is moot.

CONCLUSION

For the foregoing reasons, Defendant Louis Metma is not subject to the jurisdiction
this Court. Therefore, it is here®@RDER:

1. Defendant Louis Manerchialdotion to Dismiss (Dkt. 20) iISRANTED.

2. Defendant Louis Manerchiald SM1SSED from this cas&VITHOUT
PREJUDICE as he is subject to suit in the appropriate forum

ure
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Dated this 28 day of April, 2014.

ol e

ROBERTJ.BRYAN
United States District Judge
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