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HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
FRANK A. WALLMULLER, CASE NO. C14-5121 RBL-JRC
Plaintiff, ORDER GRANTING
DEFENDANTS’ MOTION FOR
V. JUDGMENT ON THE PLEADINGS

SCOTT RUSSELL, et al.,

Defendants.

THIS MATTER is before the Coudn Defendants’ motion for judgment on the

pleadings. Plaintiff Wallmuller is proceedipgo se and alleges state and federal constitutior

Doc. 42

al

violations under 42 U.S.C. § 1983 arising fromeaicounter with a corrections officer (C/O) and

a subsequent disciplinary hearing. Wallmullezdthree Defendants: WECSuperintendent Scq

Russell, Associate Superintendent Debora J. Wofford, and C/O Patricia Flores. He seeks|

tt

declaratory and injunctive reliaihd damages for the alleged inflement of his free speech, due

process, and equal protection rights undetthiéed States and Waislgton constitutions.
l. Background
Wallmuller is a prisoner incarcerated at Washington Corrections Center in Shelton

Washington. In September 2012, Wallmuller wwakeduled to access legal materials in the
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WCC education building. He was permitted to sit at a desk next to the corrections officer's
station. According to an Initial Seriousfiaction Report filed by C/O Flores, Wallmuller
repeatedly refused her requests that he cebisg t@her inmates that they could obtain free
items by suing the officers. When C/O Flotieeatened to send him back to his Unit,

Wallmuller told her several times that if shiedrto send him back, he would sue her and shé

A4

would be done. He was chargedhnserious infractions of refing a direct order by a staff
member and for intimidation. Wallmuller tegddl at a subsequentsdiplinary hearing. The

hearing officer, Tony Dunnington (who is not a defarijladetermined that he was guilty of bo

work

th

infractions. Dunnington order& days of segregation and 30 days loss of good conduct tjme

credits. Wallmuller alleged bias on the parDamnington and appealed the result. Defendant
Debora J. Wofford, Associate Superintemigaffirmed his guilt and the sanctions.
Wallmuller filed suit in Mason County Super Court in November 2013. He denies
threatening to sue C/O Flordmt asserts that such “hypothaficstatements would amount to
constitutionally-protected free speech. He alsegals due process violations arising from the
disciplinary procedural process, as wellrdangement upon his equal protection rights.

Defendants removed the case to this Cadefendants request judgment on the pleadings of

=

several bases, including msrsuasively that Wallmuller bdailed to allege Defendants’

personal participation in the ajjed violations and the favoraliermination doctrine bars his
claims. Defendants also note that Wallmuller lagtiemding to seek reliei his claims, that the
claims are without merit, and even if they wareritorious, Defendantze entitled to qualified

immunity. Wallmuller did not respond to the motion.
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. Discussion

A. Applicable Legal Standards

The standard applicable to a 12(c) motionjficigment on the pleadingsirrors that of &
12(b)(6) motion to dismisSeeHal Roach Studios, Inc. v. Richard Feiner and Co.,, 1886
F.2d 1542, 1550. Dismissal under Rule 12(b)(6) maydsed on either the lack of a cognizal
legal theory or the absence of sufficieatts alleged under a cogable legal theoryBalistreri
v. Pacifica Police Dep;t901 F.2d 696, 699 (9th Cir. 1990). Aapitiff's complaint must allege
facts to state a claim for religfat is plausible on its fac&ee Aschcroft v. Ighal29 S. Ct.
1937, 1949 (2009). A claim has “facial plausibilityhen the party seeking relief “pleads
factual content that allows the court to draw thasonable inference that the defendant is lig
for the misconduct alleged.fd. Although the Court must accepttase the Complaint’'s well-
pled facts, conclusory allegations of law and amanted inferences will not defeat a Rule 12
motion.Vazquez v. L. A. Coun®y87 F.3d 1246, 1249 (9th Cir. 2003prewell v. Golden State
Warriors, 266 F.3d 979, 988 (9th Cir. 2001). “[A] phiif's obligation to provide the ‘groundsg
of his ‘entitle[ment] to relief’ requires mothan labels and conclusions, and a formulaic
recitation of the elements of a cause of actidhnait do. Factual allegations must be enougfh
raise a right to relief above the speculative lev8&ell Atl. Corp. v. Twomblys50 U.S. 544, 55!
(2007) (citations and footnotes omitted). Tiraguires a plaintiff to plead “more than an
unadorned, the-defendant-unlawfully-harmed-me-accusatigibdl, 129 S. Ct. at 1949 (citing
Twombly.
B. Analysis

Courts should liberally construke inexpert pleadings pfo se plaintiffs, particularly

when they allege civil rights violationgdughes v. Rowet49 U.S. 5, 9-10 (1980). Yet a libera

ble

ble

to

U
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construction here does not remedy the palpable deficiencies in Wallmuller's complaint.
Claims under 42 U.S.C. § 1983 may only beught against indidiuals who personally
contribute to occasioning the violatioArnold v. IBM 637 F.2d 1350, 1355 (9th Cir. 1981).
Wallmuller must plead facts that demonsti@atausal link between the actions of specified
defendants and the alleged haBee Rizzo v. Goodé23 U.S. 362, 371 (1976). In his
complaint, Wallmuller has failed to allege personal participation on the part of Defendants

Wofford and Russell. As to Defendant Wofford, he simply notes that she affirmed the resi

the disciplinary hearing — a laulfaction. He only mentions Defendant Russell’'s name in the

“Defendants” section of the complaint and nmke allegations as to his liability. For these
reasons, the claims against Watfand Russell are dismissed.

Wallmuller has also failed to allege that DefantiFlores played a role in the due proq
and equal protection claims. His due psxcelaim hinges solely on accusations that the
disciplinary hearing officerrad non-Defendant Dunnington harbgrejudice and bias against
him, without mention of FloreShere is also no discussionhdr role in denying him equal
protection. These claims agat Flores are dismissed.

Furthermore, Wallmuller’s claim for damagyis barred by the favorable termination
doctrine established iHeck v. Humphreys12 U.S. 477, 487 (1994) and extendeBdmards v.
Balisok 520 U.S. 641 (1997). These cases holddlsate prisoner’s claim for damages undd
42 U.S.C. § 1983 is not viable if a judgmenplaintiff's favor would “necessarily imply the
invalidity of the conviction or sentence” — indling any disciplinary action that affects the
length of the prisoner’s confineant — absent a previous shiog/that the confinement was
actually invalid.ld. at 648;Heck 512 U.S. 477 at 487. A plaintiff may establish invalidity by

demonstrating that the conviction was reverse@ppeal, eliminated by executive order,

ult of

2}
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declared invalid by a state tribunal, or chadled by issuance of a writ of habeas corplexk

512 U.S. at 486-487. As such, Wallmuller's olgiunder 8 1983 are not cognizable unless h

can reveal through these meangrior determination that the revocation of good-time credit$

was invalid.

Wallmuller also lacks standing to seek @eatory judgment or injunctive relief on mo
of his claims. He denies ever making the statésiirat he cites asqtected speech, and thus
renders his complaint devoid of any actual §peech injury warranting declaratory judgmen
His failure to factually substaate any basis for an equabpection claim also precludes a
declaratory judgment. Wallmulldasicks standing to seek injunctive relief for these claims
because he has not alluded to any future iritentake the protected statements, and does n
indicate how an injunction migliprohibit alleged due processexgual protection violations in
future disciplinary hearings.

Furthermore, even if Wallmuller retaiseme right of action against the named
Defendants, they are entitled to qualified immun@ualified immunity “shelds an officer from
suit when she makes a decision that, even ifttatienally deficient,reasonably misapprehen
the law governing the circumstances she confrontBddsseau v. Hauge®43 U.S. 194, 198
(2004). Qualified immunity protects officemst just from liability, but from suit: “it is
effectively lost if a case is erroneously permittedjo to trial,” and thus, the claim should be
resolved “at the earliest psible stage in litigation./Anderson v. Creightqr83 U.S. 635, 640
n.2 (1987). The Supreme Court leeslorsed a two-part testresolve claims of qualified
immunity: a court must decided (1) whether fihets that a plaintiff has alleged “make out a
violation of a constitutional right,” and (2) whetttbe “right at issue was ‘clearly established

the time of defendant’s alleged miscondud®éarson v. Callaharb53 U.S. 223, 232 (2009).

D

at
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The facts as pled by Wallmuller do not @ély demonstrate a @iation of his free
speech, due process, or eqoui@tection rights, nor link Defendants’ actions to any such
violations. Even if such violations did occureth is no reason to believe that Defendants ag
unreasonably in light of existing law because there clearly established right for prisoners
use coercive threats against corrections aitiberFor this additioal reason, Wallmuller’s
claims are dismissed.

Finally, Wallmuller's complaint simply does notntain the factual substance necess

for him to prevail on his claims. He deniegaging in the conduct he deems protected by the

free speech provision of the First Amendm@nécluding any possible constitutional injury
under this provision.

Wallmuller also seeks injunctive reliefrfolaimed due process violations allegedly
inconsistent with the holding aVolff v. McDonnell418 U.S. 539, 556 (197A)olff establishes
the minimal due process protections that mustfierded to prisoners facing discipline, which
include (1) written notice of chges against them at least 2zuks prior to the hearing, (2)
opportunity to call witnesses and supply documergaigience in their defense, and (3) a writ
statement of the reasoning behind theceffis findings and the evidence relied updfuolff, 418
U.S. at 563-566. Wallmuller's due process claira ha merit because his filings disclose sigf

documentary evidence that the disciplinary procedures conformed\iéolffeéequirements. In

ted

ary

ten

ned

regards to Wallmuller’'s equal protection claumder the Fourteenth Amendment, his complaint

is entirely devoid of any assertittmat he is a member of a protectdass, or that he was treaté
differently than other similarly-situated indiluals. For these reass, Wallmuller’s federal

constitutional claims are without merit.

od
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C. Supplemental Jurisdiction

Wallmuller also claims that Defendants watad Article I, 8 5 of the Washington State
Constitution (the free speech clause). The Cowtshi@plemental jurisdiction over this state I
claim under 28 U.S.C. § 1367 because it is “so rel@tethims in the action within such origir
jurisdiction that [it] [forms] pa of the same case or contresye under Article Il of the United
States Constitution.” Since Wallmuller denmaaking the protected statements, he has no
grounds for damages or declaratory or injuncteleef under the state constitution’s free spee
provision.

For the foregoing reasons, Defendantstion for judgment on the pleadings is

GRANTED and Wallmuller’s claims are dismissed.

Dated this % day of June, 2014.

OB

RONALD B. LEIGHTON
UNITED STATES DISTRICT JUDGE
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