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HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

AYAD JOSEPH DAWOOD, M.D.,
Plaintiff,
V.

MERCEDES-BENZ USA, LLC, a foreign
corporation,

Defendant.

THIS MATTER is before the Court on dmdant Mercedes-Benz USA’s Motion for
Partial Summary Judgment [Dkt. #33]. This cassearfrom injuries plaintiff Ayad Dawood, a
paraplegic physician, allegedly sustained wheowarhead handle he used to enter and exit
leased Mercedes vehicle detached under load.

Dr. Dawood has been a wheelchair-depengardplegic since the early 1980s and sif
that time has driven with the e®f assistive devices. In 201 leased a new Mercedes-Ben;

E350 station wagon and installed a set of hand dsrtteohad used in his previous vehicle to

CASE NO. 3:14-cv-05179-RBL
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operate the accelerator and brake pedals. Merbhetween his wheelchair and the vehicle,

Dawood employed a method that involved gragm@ hinged interior handle located on the

ceiling above the driver's door. He alleges #mte entered the vehicle on July 10, 2013, th
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handle detached from its anchor points,stag him to fall between the vehicle and his
wheelchair and injure his rotator cuff. Heeswnder the Washington Product Liability Act,
chapter 7.72 RCW, asserting both manufactudieigct and failure to warn claims. First
Amended Complaint, Dkt. #22.

Mercedes now moves for paftsummary judgment on the failure to warn claim.
Mercedes argues Dawood’s usdlté handle was unforeseealhel & therefore had no duty to
warn as a matter of law. It also arguesMoad presents no evidence that the absence of a
warning proximately causds injuries. In its Reply,Mercedes adds that federal law preemy
Dawood’s suggestion that it should haneluded a warning on the sun visor.

Dawood argues that his use was foreseedidéan ordinary consumer would have
expected to safely use the handle in a smmilanner, and that he would have heeded an
appropriate warning. Because Mercedesuhices its preemption argument in the Reply,

Dawood has had no opportunity to respond.

I. FACTUAL BACKGROUND
Dr. Dawood leased his vehicle sight-unseed did not notify Mercedesr its dealer of
his intent to use it with asgtive devices. However, Merceslacknowledges wheelchair-boun
paraplegics are foreseeable usertsofehicles and offers a rebgtegram that partially offsets
the cost of installing individudlandicap modifications. Dawoodddnot utilize this program an
instead installed the hand controls himselis linclear whether a Mercedes-assisted retrofit
would have included any changaféecting ingress and egress.

Paraplegic drivers most commonly employ ohévo major techniges to enter and exi

! Mercedes also moves to strike evidence Dawood supplied in his Response. Dkt. #40 at 8-9. The

DtS

b

t

objections (irrelevance amw foundation) are overruled, and the motion is DENIED.

[DKT. #33] - 2
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vehicles: transfer boards and the “popover”’hodt Drivers with transfdpoards use them to

slide laterally between their wheelchairs andrtkiehicles, pushing themses with their arms.

Others use the popover method, in which theedpushes his or her body up, “pops” from one

seat to the other, and pulls his or her legsr once settled. These methods have different
advantages and disadvantages, and experts elxphias importance of individualized solutio
for paraplegics with different types of vehicles and differexeds. Mercedes notes these
methods both avoid hand-over-shoulder positions, which carry a higher risk of shoulder s
and injury—an important concern for peoplRo are dependent on their upper bodies for
mobility. It also notes that mostedical literature suggests only the use of a transfer board.
Since 1983, Dr. Dawood has used a diffeserd less common transfer method that
involves grasping the overhead handle, thouglptirties dispute the specifics. As Dawood
describes it, he first wheels agsé to the vehicle as he canabout 10 to 15 degrees to the c:
locks the wheels, and places hghtifoot in the vehicle’s wheel Weleaving his left foot on the
ground outside for stability. He then grabs therbead handle with his right hand and pushe
with his left, dividing his wajht evenly between the two arnamd moves laterally into the
driver’s seat. As described, this method waelguire the handle to bear about 65-70 pound

downward force—half obawood’s 135-pound body weight.

Mercedes disputes Dawood’s descriptiod aasts his method as “repeatedly swinging

back and forth from the handle with histteon swaying mid-air.” Reply to Plaintiff's
Opposition, Dkt. #40 at 3. It bases this distion on Dawood’s deposition admission—on pa
of the transcript that are cqrsuously absent from the expés before the court—that his
method involves some swinging:

Q. Okay. So you're describingpu’re swinging a little bit?
A. Yes. Yes, exactly.

frain
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Dkt. #40 at 2 Coupled with expert testimony that agipg weight to exemplar handles alone
has not resulted in breakage, Mercedes coleslonly the repeated swing it describes could

have made the handle dislodge. Dawood assentsddes mischaracterizes his transfer meth

1. DISCUSSION

A. Summary Judgment Standard

Summary judgment is propelf the pleadings, the discoveayd disclosure materials on

file, and any affidavits show that there is no geaussue as to any material fact and that the

movant is entitled to judgmens a matter of law.” Fed. R. Civ. P. 56(c). In determining whether

an issue of fact exists, the Court views all enick in the light most favorable to the nonmovi
party and draws all reasonable m&fieces in that party’s favoAnderson v. Liberty Lobby, Inc

477 U.S. 242, 248-50 (198@agdadi v. Nazar84 F.3d 1194, 1197 (9th Cir. 1996).

A genuine issue of materiadt exists where there is safént evidence for a reasonable

fact-finder to find for the nonmoving partnderson477 U.S. at 248. The inquiry is “whethe
the evidence presents a sufficient disagreemeneigiaire submission to arjor whether it is sg
one-sided that one party mysevail as a matter of lawltl. at 251-52. The moving party bea
the initial burden of showing #t there is no evidence which supgan elementssential to the
nonmovant's claimCelotex Corp. v. Catretd77 U.S. 317, 322 (1986). Once the movant ha
met this burden, the nonmoving party then mhbsisthat there is a genuine issue for trial.
Anderson477 U.S. at 250. If the nonmoving party fadsestablish the exisnce of a genuine

issue of material fact, “the moving partyestitled to judgment as a matter of laélotex 477

ng

r

IS

Uy

U.S. at 323-24.
2 Mercedes cites page 150 of vol. Il of Dawood’s deposition. The excerpts provideettgdds skip
pages 149-159. Marks Decl., Dkt. #34, Ex. 2.

[DKT. #33] - 4
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B. Failureto Warn Claims Under the WPLA
The Court exercises diversity jurisdictiparsuant to 28 U.S.C. 8§ 1332 and therefore

applies Washington State substantive levie R.R. v. Tompking804 U.S. 64 (1938). Dawood
claims Mercedes is liable under the Wasjion Product Liability Ac(WPLA), RCW 7.72, for
failing to warn against using the overhead hartdlassist entry arekit. Under the WPLA,
failure to warn can render a product not reashnsdife, and a manufacturer is liable for harm
proximately caused by such a product:

A product manufacturer is subjet liability to a claimanif the claimant's harm was

proximately caused by the rdegnce of the manufacturer that the product was not

reasonably safe . . . because adequate warnings or instructions were not provided.
RCW 7.72.030(1). The WPLA pregts conflicting common law and governs all claims for
product-related harm in Washingt@eeMacias v. Saberhagen Holdings75 Wash. 2d 402,

409, 282 P.3d 1069, 107374 (2012) (en banc).

1. Strict Liability Standard

Although the WPLA includes language aboutligamce, Washington courts have helg
actually embraces a strict liabilisgandard for failure to warn claims. For a failure to warn cl
“the test . . . is one of strict liability, notdinary negligence, and so foreseeability is not an
element.”Ayers v. Johnson & Johnson Baby Prods., @7 Wash. 2d 747, 765, 818 P.2d 13
1346 (1992) (en bandge alsdMacias 175 Wash. 2d at 409-10, 282 P.3d at 1074 (“Strict
liability principles appy to . . . failure to warn cases.’lj a product is not reasonably safe
without a warning or instruction, as a matter of it(s manufacturer is strily liable for harms
proximately caused by that warning’s absei@@eAyers 117 Wash. 2d at 760-62, 818 P.2d
1344-45. Thus, to prevail on a failure to warn claanglaimant need only show (1) that by dir

of failure to warn a product isot reasonably safe, and (2athhis unreasonably unsafe produ

S
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proximately caused the pldifi's harms.RCW 7.72.030(1).

Unlike in a negligence claim, a tortfeasarability to foresee harm does not negate g
duty to warnAyers 117 Wash. 2d at 765, 818 P.2d at 134ércedes and Dawood both argu
about the foreseeability of Dawood’s use aneftsct on whether Mercedes had a duty to wa
But given that foreseeability is not an elemeina failure to warn @im under the WPLA, thessq

arguments appear to rely on a misreading of the’ law.

2. Bases of Failure-to-Warn Liability

The WPLA embraces two independent testsafoether a product is not reasonably s3
without warnings: a risk-utty test and a consumer expectattest. The risk-utitly test requires
a fact-finder to weigh the likelihood and seriousness of harnmstghaie burden of warning:

A product is not reasonably safe because adequate warnings or instructions werg
provided . . . if, at the timef manufacture, the likelihoothat the product would cause
the claimant's harm or similar harms, and the seriousness of those harms, renderg
warnings or instructions . . . inadequate and the manwéctould have provided the
warnings or instructions which the afezant alleges would have been adequate.

RCW 7.72.030(1)(b)seeAyers 117 Wash. 2d at 765, 818 P.2d at 1346 (Trier of fact must

% Mercedes relies on irrelevant precedent on theeabforeseeability in failure to warn claims: cases
predating the WPLA, addressing common law claims against property owners, or addressing harms that og
before the WPLA's enactmereeg.g, Dkt. #33 at 12 (quotinReed v. Pennwalt Cor®2 Wash. App. 718, 591
P.2d 478 (1979) (case predating the WPLA'’s enactment)); Dkt. #33 at 10 n.30 (quiotiaugi v. Inland Empire
Zoological Soc’y107 Wash. 2d 121, 875 P.2d 621 (1994) (common law negligence claim for slip-and-fall inj
defendant’s property)); Dkt. #33 at 10 n.31 (citBighonetta v. Viad Corpl65 Wash. 2d 341, 197 P.3d 127 (20
(liability for torts committed before WPLA's enactment)).

Dawood, too, relies on off-point precedent about foreseeal3ktye.g, Dkt. #35 at 6 (quotingvai v.

State 129 Wash. 2d 84, 915 P.2d 1089 (1996) (common law negligence claim for slip-anfi#falbn defendant’s

property)); Dkt. #35 at 6—7 (quotingyler v. Holland America Line-U$848 F.Supp.2d 1206 (2003) (common |
negligence claim for injies on cruise ship)).

It may be possible to argue that the WPLA's consumer expectation test (RCW 7.72.030(3), disfra3
incorporates some variant of foredaiéity. Mercedes might have suggested that a manufacturer can foresee g
reasonable ways consumers could use its products. Thas|dtargue, if a particular use is unforeseeable, by
inference no ordinary consumer would expect the product to be safe for use in that manner, andssthasuse |
misuse. Dawood might have argued the inverse: that if an ordinary consumer would expect a peditolae
safe, a manufacturer must have been able to foreseewhatlit be used that way. Neither party takes this path
such arguments may well create false equivalencies [fdities want to discuss foreseeability, however—and
pleadings would suggest they truly do—the Court sees no other way to make the discussion rele
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balance “the likelihood that ¢éhproduct would cause therhmcomplained of, and the
seriousness of that harm, against the burdeghe@manufacturer of providing an adequate
warning or instruction.”).

The consumer expectation test provides #arr@hte and independdpdsis for liability.
SeeAyers 117 Wash. 2d at 765-66, 818 P.2d at 1346-47.t@&lisequires a trier of fact to
consider “whether the product was unsafe textent beyond that which would be contemplated
by the ordinary consumer.” RCW 7.72.030(3). dwdinary consumer’s expectations about a
product’s safety are a jury questi but prior courts he concluded that Vié&ington courts can
instruct juries to take into acant the class of persons expediedise a product in determining
consumer expectationSeeKirkland v. Emhart Glass S.A805 F.Supp.2d 1072, 1080 (W.D.

Wash. 2011) (citingkerzman v. NCH Corp2007 WL 765202 at *4 (W.D. Wash. 2007)).

C. Genuinelssuesof Material Fact

Mercedes fails to meet its demonstratuenmary judgment burden. Genuine issues 0f

material fact exist in regard to eadsential element of Dawood’s warnings claim.

1. Dawood’'s Transfer Method

The manner in which Dawood used the overhwautlle is a genuine issue of material
fact. Although Dawood admits swinging “a little bit” [Dkt. #40at 2], at summary judgment
the Court must cast this evidenceagfavorable a light as possibBeeAnderson477 U.S. at
248-50. Here, that means accepting Dawood’s mesi his transfer method, which might
necessarily involve some small amounswinging as a person moves laterally between
surfaces. Dawood’s admission does sugpport Mercedes’ characterization and is insufficient to
convince the Court that any reasblgafact-finder would concludee used the handle as a pivot

point while he dangled from the ceiling. He ntewe swung from the handle, his elbow, or hjs

[DKT. #33] - 7
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shoulder—or he may have simply used impreuwiseds. Reasonable jurors could disagree, 3
Mercedes has not met its initialirden to prove there is nadole issue of material fackee
Celotex 317 U.S. at 322. Thus, in deciding thmstion, the Court accepts as true the method

Dawood and his experts describe and defend;iwihvolves pulling down on the handle with

approximately half of Dawood’s body weight.dwing all reasonable inferences in Dawood’s

favor, this use of the handle to assist ingergsegress is more likely to resemble the use
others—including ambulatory iders—might employ. The manner of Dawood’s use is thus

material to the question abnsumer expectations.

2. Whether the Handle Was Not Reasonably Safe

Mercedes fails to show as a matter o¥ that the handle wasot unreasonably unsafe
without a warning. Whether an ordinary consumeuld have contemplated using the overhg

handle in the manner Dawood describes, withoutdo@arned otherwisés a genuine issue of

ad

material fact Dawood argues ordinary consumers would expect the handle to safely assist entry

and exit. Mercedes argues Dawandse is unique, but given tithe Court accepts as true
Dawood’s version of the transfer method, it is difficult to distinguish this use from how
ambulatory drivers might use the handle.

The question is thus whethierthe absence of a warniren ordinary consumer would
expect the handle to be safe for daily use stsaentry and exit. Dasod’s human factors expe
persuasively argues that ardinary consumer woulldave this expectation:

[A] handle located on the driv&rside would not foreseeablye used for anything but
entering and exiting . . . [A] handle on thespanger side could ald® used to hang

items and provide stability while the vehiclensmotion; howeverthose uses would not
be employed by the driver wibut compromising thdrivers’ vision and ability to control

* Although the risk-utility test and the consumepestation test are independent means of showing a
product is not reasonably safe, the parties only discuss consumer expectations here.

[DKT. #33] - 8
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the vehicle (i.e. with onlpne hand on the steering wheel).
Gill Decl., Dkt. #37 at 11. Mercedes pays passibgnéion to ordinary consumers’ expectations

about whether the handle should be safe to amsist and exit. It argues only that a normal

consumer would not expect an overhead handle to safely assist ingress and egress because

ambulatory adults of average ki cannot see the handle from thaside of the vehicle. Dkt.
#33 at 14-15. This argument ignores both Gi¥asoning and the exisige of memory—which
suggests that not all that is aitsight need be out of mind. A3awood notes, “[o]nce seated in
the driver's seat . . . the handle’s presen@disous to the user.” Dk#35 at 13. For these
reasons, Mercedes fails to convince the Cihat in the absence of warnings, ordinary

consumers would not expect the hartdlsafely assist entry and exit.

3. Causation

—

Mercedes argues Dawood has no eviden@awo$ation. The WPLA requires a claimar
to prove that a failure to warn or instrygbximately caused his injuries. RCW 7.72.030(1).
Proving proximate cause requires showbogh cause-in-fact and legal causati®aeeAyers 117
Wash. 2d at 753, 818 P.2d at 1340 (ciBaughn v. Honda Motor C0107 Wash. 2d 127, 142

727 P.2d 655 (1986)).

a. Cause-in-Fact

In addition to noting Dawood’s admission that did not fully read the owner’s manua,
Mercedes points to a conclusory statemeriDawood’s human factors p&rt that if a proper
warning “had been effectively communicatechim, Dr. Dawood would have heeded the
warning.” Gill Decl., Dkt. #37 at 14. Dawood agdhe same in his own declaration: “Had

Mercedes provided a warningtime manner and location of the Air Bag warning decal on th

D

drivers [sic] sun visor warning or instructing aggtiuse [sic] the grab handle to enter and ex|t

[DKT. #33] - 9
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the subject vehicle, | would have heeded thenmg and not used the grab handle to enter a
exit the vehicle.” Dawood Decl., Dkt. #38 at 2.

Based on the evidence before the Court, tiseaegenuine issue ofiaterial fact as to
whether Mercedes’ failure to warn Dawood wasase-in-fact of his injuries. The Court mus
take as true Dawood'’s declaat that he would have heeded a warning. Mercedes may we
argue that Dawood’s failure to read the marngdies his self-serving claim, and in so arguing

seek to undermine his credibility. But those are amumfor a fact-findemot a court sitting in

[

summary judgment. “Credibility determinations, the weighing of the evidence, and the drgwing

of legitimate inferences from the facts are jury functions, not those of a julygetson477
U.S. at 255. A jury must infer whether Dawooduld have heeded the warning he alleges w|

have prevented his harms.

b. Legal Causation

Washington courts consider legal causain the context of both public policy
considerations (such as justiemed respecting precedent) and coonnsense in light of the facts
of the case. “Legal causation depends on considesabf logic, common sense, justice, polic
and precedent . . . It involves the determination of whether liablibyildattach as a matter of
law given the existenaaf cause in fact.Ayers 117 Wash. 2d at 756, 818 P.3d at 1342 (intel
guotations omitted) (emphasis in original). Hehe question of legal causation is bound up
guestions of how Dawood used the overheaaldle. The method Dawood maintains he useg
which the Court accepts as true at summadgiment—is substantially similar to how other
ordinary consumers might expect to use it. F@ thason, the Court deaddis to hold at this
stage that, if cause-in-fact is established, suehtaugssist entry and exit is so unlikely that th

law should not impose liability.
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D. Sufficiency of Missing Warning

Mercedes argues Dawood has not specdieddequate missing warning, rendering h
claim insufficient as a matter of law. To estdflikat a product is not reasonably safe becau
adequate warnings or instruartis were not provided, a claimant must specify the substance
the missing warning or instruction thabwd have prevented$ior her harm. RCW
7.72.030(1)(b). For example, in a failure-to-wauit arising from a child aspiration of baby

oil, the plaintiff's suggestiothat the manufacturer shouldvesprovided a “warning about the

dangers of aspirating baby oil” met this burdéyers 117 Wash. 2d at 756, 818 P.2d at 1342.

Supplying the substance of a warning does roptire a plaintiff to specify exact wordsl.
Mercedes quotes from themtesition of Dawood’s human factors expert, who admits
after being pressed for specifics that she is fmepared to design an effective warning syste
and casts this as evidence Dawood has notfsggbthe substance of the warning Mercedes
should have provided. Dkt. #33 at 17. Howewawood alleges Mercedes should have warn
users: “Do Not Use Grab Handle To Assistrigror Exit from Vehicle.” Dkt. #35 at 10.
Dawood has met and exceeded his burdepézify the missing warning’s substance.
The WPLA requires only that a claimant specifg substance of a missing warning—not the
exact wording. RCW 7.72.030(1)(Ayers 117 Wash. 2d at 756, 818 P.2d at 1342. Even ar
allegation that Mercedes shouldve warned users against using the handle for ingress ang
egress would have been sufficient. Althougwbad also points to sun visor-mounted airbag
warnings as examples of possible warning fisn—a suggestion that raises federal preempt
concerns discussed below—this does not negat&ath that he has spied the substance of

the missing warning and need not determireetkact placement or wording of the same.
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E. Federal Preemption

Mercedes misreads the law &rhit alleges federal preemption of Dawood’s warnings
claim. In its Reply, Mercedes argues thatdiflying a sun visor warning as Dawood suggests
would violate federal laws inteled to avoid warnings overloddkt. #40 at 5. Mercedes cites

persuasive precedent from the Eastern Distri®Washington and the Sixth Circuit, in which t

courts held that Federal Motor Vehicle SgfStandard (FMVSS) 208, which mandates visort

mounted airbag warning labelstivspecific text, preempted pldifis’ assertions that carmake
should have provided additional visor-mounteginings about specific airbag riskdorris v.
Mitsubishi Motors North America/82 F. Supp. 2d 1149, 1157-60 (E.D. Wash. 2(Hi&her v.
Ford Motor Co, 224 F.3d 570, 574 (6th Cir. 2000).

But key to the Eastern District’s and the Sigircuit’'s reasoning ithese cases was th:
the asserted missing warnings regaraieidags—the subject of the preempting rule—and thu
conflicted with it.Morris, 782 F. Supp. 2d at 115Bisher, 224 F.3d at 574. These cases
persuasively conclude theMVSS 208 occupies the field when it comes to visor-mounted
airbag warnings, though they diee to consider whether itsd preempts airbag warnings
placed elsewheréd. Were this case about airbag warnirthss analysis would be compelling.

However, the Court is unconvinced tiIVSS 208 preempts other failure to warn
claims inside a car. FMVSS 208 addressesagslspecifically, and the National Traffic and
Motor Vehicle Safety Act, which authorizesiiticludes a savings clause: “Compliance with 3
motor vehicle safety standard . . . does neh@xt a person from liability at common law.” 49
U.S.C. § 30103(e). The presence of the savitagsse requires a narrow approach to implied
conflict preemption between state tort clammsl federal motor vehicle safety standards,

including FMVSS 208SeeGeier v. American Honda Motor C&29 U.S. 861, 868 (2000).

ne

S

[72)

o the

Moreover, the statute explicitly preempts only those state standards that are “applicable {
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sameaspect of performance of a motor vehi@s’a conflicting federal standard. 49 U.S.C. §
30103(b)(1) (emphasis added). Given that FM\288 only addresses airbag warnings, and i
light of the narrow reading tieupreme Court gives the preetiop clause, the Court finds no

conflict between FMVSS 208 and Dawood’s clairattMercedes should have warned agains

using the overhead handteassist entry and exit.

[Il. CONCLUSION
Mercedes has failed to demonstrate in réga any essenti@lement of Dawood’s
warnings claim that there are undispd material facts entitling it jadgment as a matter of la
It further fails to show that Dawood has insuféicily alleged the missing warning or that fedg
law preempts his claim. For these reasongchldes-Benz USA’s motion for partial summary

judgment [Dkt. #33] is DENIED.

IT 1S SO ORDERED.

Dated this 22' day of July, 2016.

LBl

Ronald B. Leighton
United States District Judge

—+

V.

bral
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