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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

10 IN RE: THE APPLICATION OF INNA
11 YASNAYA,

o . ORDER GRANTING PETITION
12 Plaintiff/Petitioner
13 V.

14 PETER ROACH

15 DefendantRespondent.
16
17 This matter is before the Court for disposition of Inna Kharlamova’'s Hague Canvent

18 || petition for return of her two children to Canada. The undersigned held an evidendidang he
19 || on August 25, 2014. Petitioner appeared via videoconference from Toronto, Canada and was
20 | represented by her counsel, Paul McVicker. The &adgnt was present and represented by his
21 | counsel, Melanie Denton. By agreement of the parties, the Court also considebgitiah
22 || testimony of Olga Anetko.

23|11

24\ /1
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Based on the facts presented to the undersigned, the Court concludes that the twg
children should be returned to their mother in Canada, as that was their habitual egsittenc
to the girls being retained by the Respondent in Washington.

LAW
The Hague Convention

As noted by the Ninth Circuit iMozes v. Mozes, 239 F.3d 1067, 1069 {(&Cir. 2001), the
Hague Convention on the Civil Aspects of International Child Abduction [“Convention™] is
intended to prevent “the use of force to establish artificial jurisdictiomid lbn an internationa
level, with a view to obtaining custody of a child.” Elisa Perez-Vera, ExplanBigport § 11, ir
3 Hague Conference on Private International Law, Acts and Documents of theeRturt
Session, Child Abduction 426 (1982) [Pekézra Report’]* The Convention is aimed at the

“unilateral removal or retention of children by parents, guardians or close family membe

Beaumont & McEleavy, The Hague Convention on International Child Abduction 1 (1999).

As discussed iMozes, supra, “[tlhe preamble to the Convention describes theatigry
states as ‘[d]esiring to protect children internationally from the harmfettsfiof their wrongful

removal oretention’ Effects which are thought to follow when a child ‘is taken out of the

family and social environment in which its life has eleyped.” Perez-Vera Report at § 11. Thi

may occur either through the ‘removal [of a child] from its habitual environima by ‘a
refusal to restore a child to its own environment after a stay abtdaat’{] 12.” Mozes, supra,

at p. 1070. “To this end, when a child who was habitually residing in one signatory state

! Elisa Pereavera was the official Hague Conference reporter, and her explanatory reépoecisgnized
by the Conference as the official history and commentary on the Canvent is a source of background on the

meaning of the provisions of the Convention available to all States hegqanities to it.” "Shalit v. Coppe, 182
F.3d 1124, 11228 (9" Cir. 1999).
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wrongfully removed to, or retained in, another, Articlept@vides that the latter stahall
order the return of the child forthwith.” Mozes, supra, at p. 1070.
Wrongful Removal or Retention

In order for a removal or retention to trigger a state’s obligation under the Camyent
the removal or retention must satisfy the requirements of Article 3:

The removal or the retention of a child is considered wrongful where —

(a) itis in breach of rights of custody attributed to a person, an institution, or any

other body, either jointly or alone, under the law of the State in which the child

was habitually resident immediately before the removal or retention;

and

(b) at the tine of removal or retention those rights were actually exercised,

either jointly or alone, or would have been so exercised but for the removal or

retention.

As set forth orMozes, a court applying these provisions of Article 3 of the Conventid
must answer the following four questions:

(1) When did the removal or retention at issue take place? (2) Immediately

prior to the removal or retention, in which state was the child habitually regident

(3) Did the removal or retention breach the rights ofadysattributed to the

petitioner under the law of the habitual residence? (4) Was the petitioner

exercising those rights at the time of the removal or retention?
Mozes, supra, at p. 1070.

The determination of “habitual residence” is “the centraften outcomeleterminative-
concept on which the entire system is founddddzes, supra, at p. 1072. To establish a
“habitual residence” the law requires that there be a settled purpose. “All teaegsary is tha
the purpose of living where one does has a sufficient degree of continuity to be properly

described as settled Mozes, supra, at p. 1074.

I

I
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Abandonment of Prior Habitual Residence

“[T]he first step toward acquiring a new habitual residence is formingladsetention
to abandon the one left behind. (footnote omitted). Otherwise, one is not habitually residi
is away for a temporary absence of long or short duration. (footnote omitMdes, supra, at
1075.

In considering whether a prior habitual residence has been abandoned, the Court
determine “whose settled intention determines whetlohrld has abandoned a prior habitual
residence.”Mozes, supra, at p. 1076. The Ninth Circuit, iMozes at p. 1076concluded that “in
those cases where intention or purpose is relevemtexample, where it is necessary to deci

whether an absence is intended to be temporary andteshor-the intention or purpose which

has to be taken into account is that of the person or persons entitled to fix the plachibd'the

residence.” This is accomplished by determining whether the parents hdddarsattial intent
to abandon the prior habitual residence.
“On one side are cases where the court finds that the family as a unit has ethaifest
settled purpose to change habitual residence, despite the fact that one parenemay
had qualms about the move. . . . On the other side are the cases where 'thmitiaild
translocation from an established habitual residence was clearly intertokedfta
specific, delimited period. ... In between are cases where the petitionamg ipad
earlier consented to let the child stay abroad for some period of @makiguration.”
Mozes, supra, at pp. 1076 — 1077. For example, if parents agreed that a stay would last
indefinitely, it would be reasonable to infer mutual abandonment of the prior habitdahesi
Other times, howevefcircumstances are such thaven though the exact length of the stay
left open to negotiation, the court is able to find no settled mutual intent from which such
abandonment can be inferredMlozes, supra, at p. 1077. However, when there is no shared

intent, “a prior habitual residence should be deemed supplanted only where ‘the ofgetgive

point unequivocally’ to this conclusionMozes, supra, at p. 1082. In addition, the Court mus

ng; one

must

14

ha

vas
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also determingvhether, from all the available evidence, the parent petitioning foetam of a
child has already agreed to the child’s taking up habitual residence where it is

While a decision to alter a child’s habitual residence depends on the settetmof
the parents, in order to accomplish the change there must als@abt®anchange in geography
and the passage of an appreciable period of time (citation omitted), one thdtae rdubr
acclimatization.” ” Mozes, supra, at p. 1078.
Acclimitization

“A more difficult question is when evidence of acclimatization should suffice adblest
a child’s habitual residence, despite uncertain or contrary parental intentespitédthe
superficial appeal of focusing primarily on the child’s contacts in the newrgotoivever, we
conclude that, in the absence of settled parental intent, courts should be slow to ingerchon
contacts that an earlier habitual residence has been abandMws; supra, at p. 1079. “The
function of a court applying the Convention is not to determine whether a child is happyitw
currently is, but whether one parent is seeking unilaterally to alter the statustijuegard to
the primary locus of the child’s life.” Mozes, supaap. 1079.

Children can be remarkably adaptable and form intense attachments even in

short periods fatime — yet this does not necessarily mean that the child expects

or intends those relationships to be long-lived. It is quite possible to

participate in all the activities of daily life while still retaining awareness that

one has another life to goddato. In such instances one may be “acclimatized”

in the sense of being weadldjusted in one’s present environment, yet not

regard that environment as one’s habitual residence. (footnote omitted). It

thus makes sense to regard the intentions ofalengs as affecting the

length of time necessary for a child to become habitually resident (footnote

omitted) because the child’s knowledge of these intentions is likely to

color its attitude toward the contacts it is making.

Mozes, supra, at pp. 1079-80. In making this determination, the question to be answered i

“whether we can say with confidence that the child’s relative attachmehis twd countries

have changed to the point where requiring return to the original forum would now lmedants

ORDER GRANTING PETITON- 5
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to taking the child ‘out of the family and social environment in which its life has deaeldp
Mozes, supra, at p. 1081. In particular, the question to be answered is whether the habitug
residence has been supplanted by the child’s new location as the “locus of the cHuainép’'s
and social development.Mozes, supra, at p. 1084. In making the acclimatization inquiry, th
Court is mindful that “in the absence of settled parental intent, courts should be siésv to i
from such contacts that an earlhabitual residence has been abandonPdpakosmas v.
Papakosmas, 483 F.3d 617 (8 Cir. 2007).
Affirmative Defenses

If the Court determines that the child should be returned pursuant to the ténms of
Convention, it is not bound to return ttiald if certain affirmative defensese proved. The
one applicable affirmativdefense raised by the Respondarthis case is encompassed in
Article 13 (b) of the Convention: “there is a grave risk that his or her return woqubdexhe
child to physical or psychological harm or otherwise place the child in an ifti@esiguation.”

The graverisk exception to the return remedy was, like the other exceptions,

‘drawn very narrowly lest [its] application undermine the express purposes

of the Convention — to effect the prompt return of abducted childEepartment

of Sate: Hague International Child Abduction Convention; Text and Legal

Analysis, 51 Fed. Reg. 10,494, 10, 509 (Mar. 26, 1986) [hereinafter ‘State

Department Report’]. The risk must be ‘grave, not merely serimlgf 10,501,

and must be proven by clear and convincing evidence, 42 U.S.C. § 11603(e)

(2)(A). Moreover, because the Hague Convention provides only a

provisional, shorterm remedy in order to permit losigrm custody proceedings

to take place in the home jurisdiction, the grave-risk inquiry should be

concerned only with the degree of harm that could occur in the immediate

future.
Oddy v. Morris, 2012 WL 464227, *8 (D. Hawai'i).
1
1

I
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FACTS

The Petitioner and Respondent are the parents of two daughters — D. Kharlamoval
December 2, 2002) and A. Kharlamova (born February 17, 2006). Both children were bo
Toronto, CanadaPetitionerinna Kharlamovas a Russian citizewho moved to Canada, from
Russia, in 2001 and has obtainEmanent residestatusn Canada. RespondePgter Roach
is an American citizen.

The Petitioner and Respondent met in Torontiat® summer 2001. At that time the
Resmpndent was separated from his wife &edwas residing in Las Vegas. He had employn
in Toronto and would be there every week between 1999 and 2002. When in Tioeonto t
Petitioner would stay with thRespondent in an apartment he rented for ltas unclear when
the relationship between the parties ended but the Respondent reconciled wita im006.

As noted, the two children were born in Toronto and lived there continuously until ]
The Respondent maintained contact with his two daugibtevisiting with them in Canada
fairly regularly and talking with them on the phone. The Respondent also provided finang
assistance to the Petitiorfer rent, food, variougxpenses itluding car insurance arfidr the
girls. There has never beercaurt order entered which required any type of child support fr
the Respondent to the Petitioner nor has there been a court order finding the Responden
the father of the two girls but that is not a contested fact.

On July 16, 2008 a Final Uncontested Order was entered in the Ontario Court of J
which gave final” custody of the two girls to Inna Sexton (Kharlamova) and permitted the
Respondent to have access to each child. “The terms of access are: SupeGasedia and t
be supervised by the Applicant, Inna Sexton alone.” In addition, the Order pdrthét

Petitioner “to travel abroad without the consent of the Respondent father and islablowe

(born

rnin

lent

009.

ial

om

t to be

ustice

obtain, apply and renew passports for each child mentioned above without consent of the
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Respondent father.” Trial Exhibit 1. By letter dated June 22, 2008 the Respondent wrotg
Ontario Court of Justice and stated the following:

The issue of custody arose because of intended travel to Russia. As

explaned to me an extended stay in Russia required my two children to

have Russian documentation, otherwise they would be provided tourist

visas and would not be permitted to stay in Russia beyond 30 days.

| am agreeing to grant Inna Sexton (Kharlamové#g suostody of the

children to prevent any issues with travel, documentation or Russian laws

until the children are back in Canada, or until Inna and | make further

custody/family arrangements. Inna and | have agreed that | would have

unrestricted aass and visitation rights to the children.
Trial Exhibit 2.

According to the Petitioner, she obtained the Order from the Ontario Court oélasti
facilitate herplans to go to Russia to see her parents and her son, whom she had not see
shemoved to Canada in 200At the time of the trial in this matter her son was 17 years olg
still resided in Russia.

The Petitioner and her two daughtérst went to Russia in August 2009 aredurredto
Canada until early October 2010. Wéherinitial plan was tcstay for several nighs, she
extended her stay at her mother’s request and because she wanted her daugntersdode
about Russia.

The Respondent testified that he thought the Petitioner and the girls were moving
Russia and that Russia would be their home. His conclusion was based on(thetlhatthe
Petitioner andhe girls moved to Russia af®) that nothing was left in her apartment as
everything had been shipped.

Prior toPetitionerand the girldraveling to Russ, the Respondent flew to Canada an

helped the Petitioner pack. The Respondent points out that the Petitioner shipped 53 bo

to the

C

N since

and

0]

)

es of

used household and personal effects which had a total weight of 1169 KGS (2,576 Ibs). Trial
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Exhibit 17, Bill of Lading dated August 12, 2009. However, it is undisputed that the Petiti
also stored a number of items in a storage facility in Toronto (Dkt. 33, pgs. 3 — 4) and left
truck in Toronto as well. These stored items were moved out of the storadg ¢eciipril 1,
2011. (Dkt. 33, p. 5) The Respondent’s conclusion that in August 2009 the Petitioner int
to make her home in Russia was not based on a conversation or agreement he and the H
reached as tbow long she and the girls would be in Russia or even, in fact, what her inten
was with regard to her move to Russia. The letter the Respondent wrote to the Gnigrad G
Justice does clearly set forth his understanding, at that tirtteg &fetitioner’s intentrohaving
an “extended stay” iRussia. There is nothing in that letter that references a permanent mg

The Petitioneand the two girls returned to Toronto in October 2010. According to |
Respondent, the Petitioner returned because she was not getting along with heantoshe
was disillusioned with Russia. According to the Respondent, the Petitioner wania RuUssia
when she is in Canada and vice versa. The Respondent characterized the returreatedras
the Petitioneand the girls had no place of their own to live. This was, however, due to the
thatthe Petitioner has always rented an apartment when living in Canatlagmel/erowned
any real propertyn Canada. Following her return, the Respondent fleGeatoada and helped
the Petitionefind a place to live.

The Petitioner next went to Russia withr daughterstthe end of June 2011. The
Petitioner’s purpose of this visit was to see her mother and son and for her daogbtersrie
closer to their brother and grandparents. When she went to Fhsgsiene she stored some of
her belongings with a friend, including her truck. The Petitioner provided no tegtimon
regarding how long she initially planned to stay in Russia other than to sap¢handed up

staying longer than she had planned. She did testify that she never intended t® freloca

bner

he

cnded

Yetitioner

tion

ve.

he

» fact

[he

Canada since becoming a peneat resident there and that testimony is not contradicted. T
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Respondent offered no testimony regarding any agreement or understanding atwaed
the Petitioner regarding the reason the Petitioner and the girls returnesia iRusine 2011.
The Respondent did testify that the Petitioner was very concerned about not doinggthahi
would result in her losing her legal resident card with Canada.

Both times the Petitioner and the two gislere in Russighe oldest daughter attended

—

school but the youngest did not as she was too young for school in Russia. Also, whég the gir

were in Toronto, the oldest daughter always attended the same school. The alglgstda
finished her school year in Toronto before the return to Russia in April, 20#8/ also
received health care in Canada as well as in Russia.

The girls remained in Russia until April 12, 2012, when Petitioner and Respondent
agreed taneet each other in Berlin, Germany¥heRespondent, with permission of Petitioner
took the two girls to Washington State with him. Prior to April 12, 2012 the girls had neveg
in the United States and had never lived with the Respondent. The girls have remained i
Washington since that time. The parties agree that inittadlyeason for the g going to the
United States was due to heestated health problems of their oldest daughtet the need for
evaluation and treatment of that conditiddoth parties signed a “Permission to Travel with
Minors Letter” (Trial Exhibit 5) which reflected travel date to Seattle on April 12, 2012 and
expected date of return bfay 23, 2012. The Petitioner said this was needed as she had s
custody of the girls and this document would allow the father to travel with teengfinout
having any prol@ms.

After the Respondent picked up the girls in Berlin, the Petitioner went to Egypt intp
of herdivemaster certification Trial Exhibit 27 is an email exchange between the paoties

April 21 and 22, 2012 in whicthé Petitioner states that skants her children returned on Ma

r been

an

ple

urs

Yy

27" which is the date of the return tickets, and she requested that the children been sent
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Egypt, where she planned to stay for another month, anctihtinee wouldeturn to Russia.
In response the Respondent confirmed that the children would be “coming back on the date on
the tickets.”

The girls were not returned in May and the parties eventually agreed thaspienBent
would keep the girls over the summdihere clearly was a disagreement between the partigs as
to whether it was safe for the girls to be in Egypt wtiike Petitioner was pursuing her
divemastercertification The Respondent felt that there was too much unrest in Egypt so gs to
make it unsafe for the girls to live theré€he Petitioner, on the other hand, felt that Egypt had a
lot to offer her girls and she wanted them there with her. Trial ExhibiTB6.Petitionealso
testified that the Respondent wanted to keep the girls in Washington over the sucanse e
had such a shbperiad of time with them antie said hevould return them in the fall of 2012.

The testimony of the parties is divergent regarding the reason why theejigsot
returned in the fall of 2012. According to the Petitioner, during October 2012 she wanted|to
know why the Respondent had not returned the girls. The Respondent said he did not have the
money to return the girls and he was also working on obtaining citizenship fauhgest

daughter. The oldest daughter already had her Anmecit@aenship. Te parties hadpplied for

174

American citizenship of the youngest daughter in Toronto but the Petitioner weararthat the
Respondent was pursuing citizenship for the youngest daughter until he advised hier Gihslic
Respondentold the Petitioner thdtewanted to keep the ginsith him longerbecausée
thought the youngest might have to be interviewed for citizenship. So Petigmeed to leave
the girls in the United States while the Respondent pursued citizenship for tlykitedtait the
time of this decision the Patiner was not living in Canada. The Petitioner went to Egypt ir]

April 2012 and left Egypt late January 2013. From Egypt she returned to Russiahéere s

ORDER GRANTING PETITON- 11
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remained until mid April 2013 when she returned to Torofitoe Petitimer completed her
divemaster training in June 2013 while in Toronto.

The Petitioner obtained a bank loan so she could purchase tickets for the return of
children. On May 19, 2013 she sent an email to the Respondent advising him she had pt
tickets for the girls and the Respondent to fly to Canada on July 30, 2bE3tickets were
purchased at a Russian travel agen@yial Exhibits 10 and 34). Two days before the

scheduled flight the Respondent called the Petitioner and told her he cofijdtiheirls to

her

uirchased

Toronto on the 3Dbecause he had a job interview. The Respondent testified that it was not an

interview but that he actually had a new job which was to start on Monday, Juha%lay
before he was to fly the girls back to Canadl&e could not miss work at his new job. He als
disagrees that he made the Petitioner aware of this conflict just twpmlarys the scheduled
flight.

Petitioner made efforts to reschedule the Jul§f8ght to August & but found it to be
complicated and costly. The Respondent did reschedule the flight to AufugiTtial Exhibit
35). However, the Petitioner could not meet her girls at the airport on thosesdsiteshad to
make a short emergentrip to Russia. She asked the Respondent to reschedule to Algus
sometime after she returned from Russia. The Respondent complained about tiad financ
burden this was placing on him as he was not currently working. After this discussion t
Petitioner went to a police station &porta child abduction and sometime after that she
received a call directing her to the Central Authattigt operated pursuant to the Hague
Convention. She filed her application with the Central Authority in Canada on January 27

According to the Respondent, the Petitioner told him she had to return to Russia o

August 13, 2013 because her husband attacked her mother in her mother’s apartment in

50

, 2014,
n

Russia.

Shetold him that once she got out of the airport in Russia that she went straight tq a store

ORDER GRANTING PETITON- 12
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purchased pepper spray and walked into her mother’s apartment and sprayed her husba
Respondent also learned from the Petitioner that she had many fights with hedhukbe in

Russia and the police were called four times.

The Petitioner returned to Canada on September 10, 2013 and the Respondent had

decided prior to that date that he did not want to return his daughters Petitienstified that
in September 2013 he told the Petitioner that he was not going to return the girlsToder.
Petitioner has maintained regular contact with her daughters throughaechaihone calls or
Skype but she has not been able to see them since April 2012.

While in Russia, antefore the children went to the United States, the Petitidid
register herself and her children with the government. Subsequent to thaatiegisthe
applied to participate in a government plan that would allow her to acquire propeety Srer
testified that she still has to pay money to put her remdeher children’s name on the proper
The Court found this testimony to be somewhat confusing but it does appear that thisi@apy
process was to obtain property that would provide a place for them to stay whersiteelini
Russia.

Also while in Russia and with her two children, the Petitioner, her mother, and son
moved into a larger apartment. The move was related to the fact tiRatithener had more
children and they were different genders. This move had something to dogeiteramen
“plan” but that testimony was not clear to the court. In any event, the Petitioner, her g,
and two daughters moved into a bigger apartment the end of January or beginning af/Fek
2012 and the move was made possible by the fact that the Petitioner and her two daeght
in Russia.

Also, on February 2, 2013 Peter Roach signed a letter giving permission to tlemée

nd. The

L.

lica

mot

rua

[iti

to change the residence of the two girls to a new address in St. Petersbugy, RueisExh. 6.
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According to the Btitioner’s testimony, this was necesserprderto transfer thehildren’s
registration from her mother’s address to a new apartment. This permisgquired under
Russian lavas both parents have to participate in the decision where the chilidirea living.
According to the Petitioner, Russian law requires children to be registetiedyscan stay lega
and not have any problem with immigration. It is unclear to the court if this Eomi®
change residence was to the larger apartmectisbed above. The Court notes that this
permission letter was signed by the Respondent when the two girls were lithnigiwiin the
u.S.

While in Russia the Petitioner married Waleed KanZéle Petitioner did not provide g
date for that marriage arnlde Respondent said he found out about it sometime in 2013, are
currently separated and do not have a relationshgaording to the testimony of the
Respondent, the Petitioner and Kanzel had a contentious relationship. For example, on J
2014 the Petitioner inadvertently sent an email meant for her mother to her daugittehel
stated that Waleed had her put in jail in Montreal. She also asked her mother tdepat’$V
police record in Russia as soon as possible. As noted above, the Petitioner also returneq
Russia in August 2013 because her husband had attacked her mother. The Respondent
he is concerned for the safety of his children if Waleed Kanzel is part ofit@ndl he points
to a totally inappropriate emaildm Waleed Kanzel (Trial Exh. 30, dated July 9, 2(ist)
further support for his concern.

The Respondent also testified regarding the two girls and their life withmHime iU.S.
They are attending school and are excellent students, go to churcheaniRBgpondent,
participate in band and gym and hawanyfriends. They have a very good relationship with

Respondent’s wife and they call her aunt. With regard to his oldest daughter, seerhas b

June 29,

to

testified

the

evaluated for her heart condition and she does not require surgery. Instead, shre sees he
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cardiologist every six months or so. The only treatment recommended apparémthave
reduced stress. The youngest daughter has asthma and at times requirdsrar\/ilile there
may have been some differendeopinion regarding use of an inhaler for the youngest daug
there is no evidence that the Petitioner ever withheld the inhaler nor that shede@a. To thg
contrary, the evidence is that the two girls, when in the custody of the Pefitereived
appropriatenedical care.
Olga Anetko.

Olga Anetko is the godmother to one of the girls and has known them for most of t

girls lives. They communicate frequently with her in Canada and when she is noaneCtne

girls can make calls in Skyp&®lga showed up at the Respondent’s house on April 29, 2014.

Based on what occurred, the Respondent concluded that Olga was their to kidnap dine gir

return them to their mother in Canada. Olga denied that in her deposition. Regardtgds, t

were thrilled to see Olga and, to the Respondent’s credit, he did facilitateitieir
DISCUSSION

Habitual residence.

Based on the facts, the Court concludes that the habitual residence of the twaairls

hter,

D

S

1pr

to their retention by the Respondent, was Canada. As noted, in order to establish a habifual

residence, there must be a settled mutual intention of the parehiie th#re was no direct

testimony in this regard, the circumstances surrounding the two girls livinyamfb lead to th
conclusion that the parents agreed to this as the girls habitual residengavef@édoth born in
Toronto, attended school thesbien old enough, received medical care and the father visitg
with them in Canada. He also acknowledged this asrgmdence when he wrote the letter tq

the Ontario Court of Justice in which he identified the residence of the twagipolsing in

117

d

Canala. There is really no dispute about this being their habitual residence.
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Abandonment.

The dispute in this case arises with the Respondent arguing first that thalhabitu
residence in Canada was abandoned in favor of Russia. Clearly there was chansettial
intention in this regard. There was no evidence presented about the parties imaving a
discussion as to the reason the Petitioner and the girls would be going to Russia in 2009,
long they would be there or that they had any intention of making Russia their home.

The letter written by the Respondent to the Ontario Court of Justicé/rdeseusses an
“extended stay” in Russia. In addition, the Respondent was very much aware of thatfthe
Petitioner did not want to do anything that would cause her to lose her residenhs@danada.
The Respondent asserted that thigiBeer and the two girls intended to maRassiatheir
home when they moved there in 2009 because they moved out of the apartment and shig
their belongings to Russia. Moving out of a rented apartment, when planning on an exter
stay in Russia, cannot lead to the conclusion, without more, that the habitual residenzelm
was going to be abandoned. In addition, while the Petitioner did ship a largemofnpersona
items to Russia, she also stored personal property in Canada, including her Jéthelee had
been no intention to return, it is reasonable to assume that the Petitioner would have sold
vehicle rather than stored it. Finally, tRetitioner and the two girls in fact returned to Canag
after an extended stay in Russkor these reasons, the Court conclutieswith regard to the
20009 trip to Russia th#there washo shared mutual intent to abandon Canada as the habitu
residences there was no agreement between the parties to that effect.

Even if the Court were to assume that the Petitioner had sole decision makindyautl
as allowed by the order of the Ontario Court of Justice, there is insufficielehee before the

Court to lead to the conclusion that the Petitioner intended to abandon Canada in favor @

how

ped all
ded

Ca

the

la

nori

f Russia

as the girls habitual residence, for many of the same reasons identified above.
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The Petitioner again moved to Russia from Canada in the end of June 2011. The
testimony regarding the purpose of this trip was from the Petitioner and th&d wiait with her
mother and son and to have time for her daughters to become closer to their brother and
grandparent. No testimony was presented as to how long the Petitioner intendehto stay
Russia other than the fact that she ended up staying longer than she intended. The Resj
provided no testimony regarding any discussion or agreement with the Petadonerhy she
and the girls were going to Russia. This can only lead to the conclusion that there stereg

mutual settled intention to abandon Canada as the girls habitual resi@&emoe there was no

only

pondent

shared mutual settled intention to abandon Canada, the Court concludes that the Redsioner

away from her habitual residence for a temporary absence of long duration.
Because there was never a shared mutual intent to abandon Canada as the habity
residence for the two girls, the Court must also consider whether there ateseligects which
point to that conclusion. The Court concludes that being present in Russia which permit
mother and son to move to a larger apartment, starting the process of obtaining regl jorop
Russia, and the permission granted the Petitioner by the Respondent to charapetbt pl
registration for the girls in Russia does not point to an intention, on the part of tienBetto

change her habitual residence. Rather, the steps taken by the Petitioner wghe asrari

lal

ed her

e

Russian citizen. Nothing has been presented to the Court to show that these actions could only

have been taken if the Petitioner intended to reside permanently in Russia. Eyemgmdriie

in Russia does not support the argument of abandonment as her husband, though they are

separated, now resides in Canada.
In addition, there is no evidence before ther€far it to conclude that the Petitioner

abandoned Canada as the habitual residence of the girls in favor of the United Statesvas

no agreement between the parties to that effect. In fact, the Petitioner godded initially
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agreed that thedédpondent would have the girls because of their oldest daughter’s health
problems. At no time did the Petitioner ever agree to have the girls residinevRespondent
for an indefinite period of time. In fact, it appears that the PetitioneRasgdondent regularly
discussed the return of the girls to the Petitioner but for various reasons,itibedteigreed to
extend the stay with the Respondent in anticipation of the girls being returaddtoye date
agreed to by the parties. In tmaspect, the Court believes the Petitioner’s testimony that sk
and the Respondent subsequently agreed to have thesirteed by the end of the fall of 201
that the girls could continue to live with the Respondent while he pursued Amerizanstitp
for their youngest daughter, and that they would be returned on July 30, 2013 based on t
tickets that the Petitioner purchased for the return of the girls to her in dordfitile the
amount of time the girls stayed with their father kept expandinggs as the result of
negotiation and agreement of the parties and does not show any intent on the part of the
Petitioner to abandon Canada as the habitual residence of the girls nor do therfaatsling
these agreements lead to the conclusion thaadmawas abandoned as the habitual resideng
Acclimitization.

While it is clear that the Respondent is a caring and responsible father whsohgene
out of his way to provide financial support to the Petitioner when he was under no legal
obligation to do so, the Court cannot conclude that the evidence of acclimatizatiorciersutidi
establish that Canada has been abandasdige girls habitual residence due to acclimatizatic

The Respondent has presented testimony that one would commoadty gm a
responsible parent but, in light of the Court’s direction to “be slow to infer from such sonts
that an earlier habitual residence has been abandoned” this Court does not belibee that

evidence is sufficient to overcome this directive.

related

e

NJ

e.

1IC
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As noted inMozes, children are remarkablgdaptable. Yet, the Court cannot help but
note how excited the girls were to see Olga Aneitkd notes that they keep in regular contag
with her. They also speak regularly with their mother and there is no suggestion lefooatf
that they do not love their mother nor is there any suggestion before the Court thuat tiody

wish to be withher. “It thus makes sense to regard the intentions of the parents as affectil

length of time necessary for a child to become habitually resident (footndted)rbecause the¢

child’s knowledge of these intentions is likely to color its attitude toward theatentas
making.” Mozes, supra, at 1079-80. While the girls have spent over two years now with th
Respondent, they also grew up with their mother being the only parent. The Court concly
that returning the girls to Canada would not be tantamount to taking them “out of thedadi
social environment in which [their] life has developetbzes, supra, at p. 1081.

Affirmative Defense — Grave Risk of Harm.

If the Respondent proves his affirmative defense by clear and convincing evitlesrc
the Court is not required, by the Convention, to return the girls to Canada. However, the
concludes that the Respondent has fallen short of the required proof.

The Respondent asserts the affirmative defense that “there is a grave tis&tutmaof
the girls “would expose the child[ren] to physical or psychological harm or adeeplace the
child in an intolerable situation.”

The Respondent pursued this defense first with regard to the medical needsrts the
and second with regard to the Petitioner’s current husband. As it relates to roadicébere is
a lack of evidence that returning the girls to the Respondent would result in themdrenegl k-
much less there being a grave risk of harm. At the most, the testimony suppmtetlaion

that the parents may have different ideas as to appropriate medidalicrere is no evidenceg

—

ng the

174

11°)
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Court

gi

that either parent would ever ignore the healthcare needs of either daughteregatd to the
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Petitioner’s current husband, the uncontroverted testimony is that the Petiidresrdusband
are separated and live in different cities. While their relationship,sasilded, is concerning, it
alone does not meet the high standard of showing a grave risk of harm.

Additional Determinations under Mozes.

Having determined that the children were habitually resident in Canadaoptfieirt
wrongful retention, the Court is also required to answer three additional questions.

First, the Court must determine the date the retention at issupleme. Based on the
testimony, the Court concludes that the wrongful retention occurred in Sept2613.

The next question asks whether the retention breached the rights of custoddttab
the Petitioner under the law of the habitual residence. The parties did not dispistauthest
trial and the Order of the Ontario Court clearly states that the Petitionenstasgy of the two
girls. Retaining the girls in Washington breached the Petitioner’s custgids.

Finally, the Court must dermine whether the Petitioner was exercising her custody

rights at the time of the retention. Again, the Court concludes that she was. Sheawsdn ¢

with the Respondent regularly and always inquiring about and demanding the return of he

daughters. She had not relinquished any custody rights and was exercising treetimed the
Respondent decided to retain them.
CONCLUSION
For the reasons set forth above, the Court GRANTS Petitioner Inna Kharlamova'’s
Petition for the eturn of her children to Canada. The parties shall meet and confer no late
seven days from the date of this Order regarding arrangements fowutimeafethe minor
children to Canada. Respondent is responsible for the cost of the children’s tedimsptar

Petitioner’s home in Canad&ee 42 U.S.C. § 11607(b)(3)(“Any court ordering the return of

r than
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child ... shall order the respondent to pay ... transportation costs related to the return of
child, unless the respondent establishes that such order would be clearly inaggpfppria

DATED this 6" day of October, 2014.

/z/m A e o,

Karen L. Strombom
United States Magistrate Judge
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