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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

CONNIE M. MCCROSSIN, Individually and as
Personal Representative of the Estate of JOHN
MCCROSSIN,

Plaintiff,
V.

IMO INDUSTRIES, INC. , individually and as

successor-in-interest to DE LAVAL

TURBINE, INC.;

LOCKHEED SHIPBUILDING COMPANY ;
LONE STAR INDUSTRIES, INC.,
individually and as successor-in-interest to
PIONEER SAND & GRAVEL COMPANY;
METROPOLITAN LIFE INSURANCE
COMPANY ;

UNION CARBIDE CORPORATION ; and
FRASER’'S BOILER SERVICE, INC.,

Defendants.

N L.

This matter comes before the Court on Defahdlane Star Industries, Inc.’s (“Lone

Star”) Motion for Summaryudgment (Dkt. 158) and Defendant Lockheed Shipbuilding
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(1) DENYING LONE STAR
INDUSTRIES, INC.’S MOTION
FOR SUMMARY JUDGMENT;
AND

(2) DENYING LOCKHEED
SHIPBUILDING COMPANY'S
MOTION FOR SUMMARY
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Company’s (“Lockheed”) Motion for SummaJudgment (Dkt. 163). The Court has
considered the pleadings filed in supportawfd opposition to, the motions and the file herein
and determined that theoGrt can rule on these motiongthout oral argument.

PROCEDURAL HISTORY

The complaint in this matter alleges claifoswrongful death and survivorship, allegir
claims based on product liability; negligence; conspiracy; spoliatidifll or wanton
misconduct; strict product liability; premiseshikty; breach of warranty; RCW 62A; enterpris
liability; market-share liability and/or market-shalternate liability; and any other applicable
theory of liability. Dkt. 127.

On January 12, 2015, Lone Star and LockHéed motions for summary judgments.
Dkt. 158, 163. On February 2, 2015, plaintiff fillxsponses to defendants’ motions. Dkt. 203
203. On February 6, 2015, Lone Star and Lockheed filed replies. Dkt. 209, 212.

RELEVANT FACTS

In the 1960s, the U.S. Navy (“Navy”) contradtwith Lockheed to build an amphibious
Transport Dock warship, the USS Trenton (“Tiwati). In 1971, the Trenton was built accordi
to the Navy’s specifications as required unithercontract. Among other things, the contract
required that the Trenton contain asbestos-containing materials. Dkt. 163, at 3. Plaintiff a
that these materials included refractory cement knasvinsulag. Dkt. 202, at 4. Plaintiff furth
alleges that these materials were distributetdne Star’s predecessor, Pioneer Sand & Gra
(“Pioneer”), a Seattle based compalay.In 1959, before the Navy caatted with Lockheed to
build the Trenton, Lone Star hadgaired Pioneer. Dkt. 158, at 5.

Lone Star alleges that th&o contractors who performedork on the Trenton were nor

parties Owens Corning Fibdags (“Owens”) and Unicold., at 6. Lone Star further alleges th
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neither Owens nor Unicor supgd any products to Pioneéd. Rather, Lone Star alleges,
Fraser’'s Boiler Service supplied and installed the refractory materials in quéktionaddition,
Lone Star alleges that Insulaguld not have been used on ffrenton because Insulag did not
meet the Navy’s specificationisl., at 7. Plaintiff alleges, haaver, that Pioneer not only
distributed Insulag at the time, but absaclusively supplied it. Dkt. 202, at 5-8.

Lockheed alleges that certain of Trentom$pects were incomplete, including insulatipn
in the engine rooms and on boilers, whenNlagy nonetheless accepted the Trenton. Dkt. 163,
at 4! Thereafter, Lockheed alleges that it perfadme additional work othe Trenton and that
the Navy, not Lockheed, “installed and/or othsewepaired” asbestostaining materials on
the Trentonld.

Between 1974 and 1976, Mr. John L. McCrossivesg in the Navy aboard the Trentol

—

as a personnelman. Plaintiff ks that Mr. McCrossin was exgaolto asbestos during both the
Trenton’s normal operations and the Trentdim& overhaul in New York in 1975. Dkt. 127, at
3. Plaintiff alleges that, duringetoverhaul, the majority of asites originally installed on the
Trenton remained in place. Dkt. 202, &.8n addition to performing his duties as a

personnelman during the overhaul, Mr. McCrossatest in his deposition that he stood “fire
watches” eight to twelve hours per week ia ffrenton’s engine rooms. Dkt. 134, 202. There),
after workers would finish thejob, Mr. McCrossin stated in $ideposition that he would be

called upon to clean out debris; tezalled that insulation was torn out from steam lines, that

refractory was torn out of boilers, and that dust and debris were everywhere, a condition that, he

! Lockheed has elsewhere asserted not onlythleafrenton was constructed in compliance wiith
the Navy’s specifications (see, e.g., Dkt. 1448 and Dkt. 147, at 2), balso that the Navy
would not have accepted the Trenton if the Torrad failed to meet the specifications in
guestion (see, e.g. Dkt. 144, at 4 and Dkt. 182, at 3-4).
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SUMMARY JUDGMENT - 3



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

claimed, exposed him to asbestos. Dkt. 202, 3t2-Lockheed alleges, however, that Mr.
McCrossin was not present for theismoverhaul period. Dkt. 163, at 7.

Mr. McCrossin claimed that, as a restk, developed malignant mesothelioma
(“mesothelioma”), a form of cancer that can depevhen one inhales asbestos particles, wh
was diagnosed on February 21, 2014. Dkt. 132, &tr. McCrossin died on August 26, 2014,
the age of 58. Dkt. 80. Ms. Connie McCrossin, McCrossin’s wife, has been appointed as
personal representative of Mr. Imssin’s estate (Dkt. 127) andtie plaintiff in the present
action.

SUMMARY JUDGMENT STANDARD

Summary judgment is proper onfythe pleadings, the discovery and disclosure mate
on file, and any affidavits showdhthere is no genuine issue astry material fact and that th
movant is entitled to judgmeas a matter of law. Fed.RvP. 56(c). The moving party is
entitled to judgment as a matter of law wlilea nonmoving party fails to make a sufficient
showing on an essential element of a clairthe case on which the nonmoving party has the
burden of proof.Celotex Corp. v. Catretd77 U.S. 317, 323 (1985). There is no genuine iss
of fact for trial where the record, taken as a whoteild not lead a ration#iier of fact to find
for the non moving partyMatsushita Elec. Indus. Co. v. Zenith Radio Co#5 U.S. 574, 5864
(1986) (nonmoving party must pegg specific, significant probatvevidence, not simply “son
metaphysical doubt.”5ee alsd-ed.R.Civ.P. 56(e). Convergeh genuine dispute over a
material fact exists if there is sufficieewidence supporting the claimed factual dispute,
requiring a judge or jury to resoltiee differing versions of the trutAnderson v. Liberty Lobby
Inc., 477 .S. 242, 253 (1986);,W. Elec. Service Inc. v. Pacific Electrical Contractors

Association809 F.2d 626, 630 (9th Cir. 1987).
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The determination of the existence of a matdect is often a close question. The cout

must consider the substantive evidentiary butdahthe nonmoving partyiust meet at trial —
e.g., a preponderance of thed®nce in most civil caseAnderson477 U.S. at 254, T.V\Elect.
Service InG.809 F.2d at 630. The court must resolve facyual issues of controversy in favor
of the nonmoving party only whenelHacts specifically attestday that party contradict facts
specifically attested by the mang party. The nonmoving party may moerely state that it will
discredit the moving party’s evidence at trial, in the hopes thd¢reee can be developed at trj
to support the claimT.W. Elect. Service InaB09 F.2d at 630 (relying olnderson, supra
Conclusory, non specific statements in affida&its not sufficient, and “missing facts” will not
be “presumed.Lujan v. National Wildlife Federatiq97 U.S. 871, 888-89 (1990).

Where the moving party does rimar the burden of proof on &sue at trial, the movin
party may discharge its burdengybduction by either of two methods:

The moving party may produce evidence negpéin essential element of the nonmoy,

Q

al

ng

party's case, or, after suitalwliscovery, the moving party may show that the nonmoving

party does not have enough evidence of améaselement of its claim or defense to
carry its ultimate burden gfersuasion at trial.

Nissan Fire & Marine Ins. G., Ltd. v. Fritz Cos., Inc210 F.3d 1099, 1106 (9th Cir.2000).

If the moving party discharges its burdgnshowing an absence of evidence to suppprt

an essential element of a claim or defenss,nbt required to duce evidence showing the
absence of a material fact on such issue&) support its motion ith evidence negating the

non-moving party's claimd.; see also Lujan v. Nat'l| Wildlife Fed'#97 U.S. 871, 885 (1990);

Bhan v. NME Hosps., In®A29 F.2d 1404, 1409 (9th Cir.1991). If the moving party shows an

absence of evidence to suppo# titon-moving party's case, therden then shifts to the non-
moving party to produce “specifevidence, through affidavits admissible discovery material

to show that the dispute exist&han,929 F.2d at 1409.

ORDER ON DEFENDANTS' MOTIONS FOR
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If the moving party discharges its burdennegating an essential element of the non-
moving party's claim or defense, it musbguce affirmative evidence of such negatidissan,
210 F.3d at 1105. If the moving party produces swtience, the burden then shifts to the n¢
moving party to produce specific evidence to shioat a dispute of ntarial fact existsld.

If the moving party does not meet its iaitburden of production by either method, the
non-moving party is under no obligation tihes any evidence in support of its opposititah.
This is true even though the non-moving party bélae ultimate burden of persuasion at titl
at 1107.

DISCUSSION

A. Lone Star’s motion for a summary judgment

Lone Star’s argument as to why the Calmould grant summary judgment is fourfold.
First, Lone Star argues thislir. McCrossin’s alleged exposure to Lone Star products contair
asbestos is an impermissible speculation because plaintiff's withesses can withstand no §
(Dkt. 158); and Insulag could not have been usethe Trenton because Insulag failed to me
the Navy’s specificationdd.).

Second, Lone Star argues that maritime lawiappo plaintiff's claims and that, under

n-

ing
scrutiny

et

maritime law, no reasonable jury could conclude that Lone Star products were the substantial

cause of Mr. McCrossin’s mesothelionhd. Specifically, Lone Staargues that plaintiff cannot
prove that any exposure was substantiahfeubstantial duration to have caused his
mesothelioma, as required under maritime lawlone Star further gues that plaintiff's
evidence is too attenuated as whether any ISiaeproducts were irated on the Trenton and

as to whether these products, if any, remained in place during the ovéthaul.

ORDER ON DEFENDANTS' MOTIONS FOR
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Third, even if Washington law applies, LoS&ar argues that sumary judgment is
appropriate because plaintiff's evidence will allayury to only speculate regarding causatio
this caseld.

Fourth, Lone Star argues that the Navy’s owegligence was a superseding cause of
McCrossin’s mesothelioméd.

In response, plaintiff agrees that maritime law governs her negligence and product
liability claims. Dkt. 202. However, plaintiff gues that, under maritime law, circumstantial
evidence is sufficient to creadm issue of fact as to tlegposure and causation issues.
Relying on the testimonies dessrsRobert Crnich, Bruce Ctis, Geral Barlow, Captain
Burger, and Alan Evans, plaintiff argues that an issue of fact exists to whether Mr. McCro
was exposed to Lone Star’s products, aflgghat Mr. McCrossin natinely sustained high
exposures to Insulag, which was previlin the Trenton’s engine roondd. Similarly, plaintiff
argues that a genuine issue of matdact exists as to causationthis case also because Dr.

Carl A. Brodkin, plaintiff's occupational healdxpert, has opined that Mr. McCrossin’s

exposure to asbestos during the overhaul wakstantial factor in causing his mesotheliomal.

Id.
In reply, Lone Star argues thatintiff has failed to show thain issue of facgxists as tg
causation in this case becayaintiff has offered no evidence that Insulag met the Navy’s
specifications. Dkt. 209. In addition, Lone Stagwas that plaintiff's pagson is so implausible
as to render plaintiff's witnesses’ testimes insufficient to create any such isddeLone Star
points out that plaintiff has admitted that ffrenton was built under the Navy’s specification
that plaintiff's witnesses tesi#fd that the Navy would not usgpeoduct that failed to meet the

specifications; and that plaintiff has offeredevadence that the two contractors who installe

UJ
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insulation on the Trenton purchased any présifrom Pioneer, Lone Star’s predeceskr.
Finally, Lone Star argues that athplaintiff's witnesses, ifact, saw was Pioneer deliver non-
asbestos materials and thab@er could not have warnectNavy or Mr. McCrossin of any
asbestos hazards because Pioneer hadex #howledge of any such hazarids.

a. Genuine issues of material fact regargicausation in plaintiff's negligence and
product liability claims

The record shows that Lone Star has msdburden of produadn by negating causation
an essential element of plaintiff's claims againsne Star. By way of example, Lone Star’s
expert, Mr. John Graham, testifigtat Insulag could not haveén used on the Trenton. Dkt.
160, at 3. The issue is whetheaiptiff has produced specific Elence that a genuine issue of
material fact exists as to whether Lone Sémuisitely caused Mr. McCrossin’s mesothelioma
The Court need not at this time reach the issue of which law governs this case because,
purposes of Lone Star’'s motion for a summary judgt, the Court shouldaclude that plaintif]
has raised genuine issues of material fact@afit to defeat Lone Star’'s motion under either
state or maritime law.

Specifically, plaintiff has raised genuine isswof material fadby citing to deposition
testimony that Insulag was not only used on theniian, but also installed both in the engine
rooms and on the boilers ahdbine, the location and egument Mr. McCrossin described
working in and with. For example, Mr. Curtisca@aptain Burger testified in their depositions
that Pioneer trucks had been deliveringuliag to Lockheed. Dkt. 202-1, at 23, 106, 115-116
Likewise, Mr. Evans, who performed work in theenton’s engine roomsgstified that Insulag
was used on the Trenton and that Pioneer delivered it to the shilgyaed.91. In addition,
Captain Wilson testified that Mr. McCrossin cdulot have performed the work Mr. McCross

described performing without disturbiagy asbestos-containing materidts,(at 123) and that

for the
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most of these materials were e Trenton during the overhauldl(, at 122). Moreover, Dr.
Brodkin opined that “Mr. McCrossin’s workith the asbestos-contang materials on the
[Trenton] during the overhaul in 1975 and 197@resent both a high intensity and prolonged
duration of asbestos expwosu Dkt. 202-2, at 8.

Accordingly, the Court should conclude thahgme issues of matatifact exist as to

whether Lone Star caused Mr. McCrossin’sotaelioma. Although Lone Star contends that

plaintiff's witnesses can withstamb scrutiny and that plaintiffposition is implausible, for the

reasons stated above, to raise a genuine issuatefial fact, the Cotishould conclude that
these witnesses’ testimonies are adequate égpuinposes of Lone Star’'s motion for a summg

judgment.

b. Genuine issues of material facts regaglione Star’s superseding cause defense

Lone Star argues that the Navy preventedth hoine Star and Pioneer from effectively
communicating any product warnings to theirdarct users and that MvlicCrossin would have
been exposed to asbestos only due tNthey’s negligence in enforcing any protective
measures. Dkt. 158. In a negligence case, as aelefendant bears tharden of showing any
superseding cause obviatiligpility. Accordingly, the issue is whether Lone Star has shown
no genuine issues of material fact exist agtiether the Navy was a superseding cause of M
McCrossin’s mesothelioma.

A genuine issue of material fact existd@svhether the Navy prohibited any asbestos
warnings on the Trenton. See Dkt. 200. By wagxdmple, Captain Burger testified that the
Navy “would have welcomed any help they cogéd in the way of waiing and protecting theip
people” and that “[the Navy] would have allowfe@bestos warnings on asbestos insulation

the Trenton].” Dkt. 164-3, at 64-65.

\ry
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In addition, even if the Navy would havéaaled asbestos warnings on the Trenton, g
genuine issue of materitdct exists as to whether the Navy, in fact, failed to enforce any
asbestos precautions during the times pertinerdto, a premise Lone Star has assumed in
arguing the superseding cause defense. Aseahbld matter, Lon8tar has presented no
evidence that, if uncontrovertedtatl, would show that thBlavy was negligent in enforcing
any asbestos precautions. Admiral Roger B. Hdoreexample, stated in his report that “the
Naval instructions that came out were effegtiv controlling the asbestos hazards” and that
“strict effective procedureand training were accorighed.” Dkt. 183-1, at 10.

Accordingly, the Court should conclude that agee issue of materiéhct exists as to
whether the Navy was a superseding cadddr. McCrossin’s mesothelioma.

B. Lockheed’s motion for a summary judgment

As a threshold matter, Lockheed argues that maritime law governs this case. Dkt.
Under maritime law, Lockheed argues, plaintiff's claims fail as a matter of law for the follg
three reasons: First, plaintdannot meet the requisite causattest because plaintiff lacks
competent evidence that Mr. McCrossin wagased to any asbestos-containing materials
originally instaled on the Trentorid. Second, plaintiff's strict prodtitiability claim fails as a
matter of law not only because plaintiff lacky gmmoof that Mr. McCrossin was exposed to af
originally installed ask&tos-containing materialbut also because theehton is not a “product
within maritime law’s meanindd. Finally, Lockheed argues thalaintiff's claims are barred
under the doctrine of sovereign immunity.

In response, plaintiff concedésat maritime law governs thesse; that a Navy ship is

not a “product” subject to strict liability; artdat plaintiff's claimsagainst Lockheed are,

163.
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therefore, limited to negligence. Dkt. 203, &Relying on expert &imony, plaintiff argues

that a jury could reasonably find that Mr. Mc&sm was exposed to asbestos that Lockheed, not

the Navy, had installed on the Tten and that any such exposwas a substantial factor in
causing his mesothelioma. Dkt. 203.

In reply, Lockheed, again, argues that gi#ficannot establish causation as a matter ¢
law because plaintiff has failed to produce amidence from a witness with personal knowle
that Mr. McCrossin was exposed to asbestosaioimy materials originally installed on the
Trenton. Dkt. 212.

a. Genuine issues of material fact regardirusation in plaintiff's negligence claim

Lockheed has discharged its burdempmafduction by negating caation, an essential
element of plaintiff's negligence claim. In the form of Mr. Thomas McCaffery’s declaration
example, Lockheed has produaddence purporting tehow that the Navy, and not Lockhee
installed the asbestos-contaigp materials on the Trenton. DK66-3, at 2-12. In addition,
Lockheed has cited to Mr. McCrsin’s deposition testimony where bated that he blamed th
Navy for exposing him to asbestos. Dkt. 164-2,2atAs a result, the issue is whether plaintiff
has produced specific evidence showing that a gemsne of material fa@xists as to whethe

Lockheed caused his mesothelioma. For the mapof Lockheed’s motion, the Court need n

decide at this time whether maritime law goveims case because the Court should conclude

that plaintiff has discharged her bundender either state or maritime law.
Plaintiff has controverted Lockheed'si@ence by citing to deposition testimony to

undermine Lockheed’s expert’s avermeantsl by submitting plaintiff's own experts’

2 Curiously, in a stipulation anatder of dismissal with prejudia# certain claims against Long

Star, plaintiff states that shallpursue a strict product liability claim against Lone Star. Dkt.
207.

, for
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testimonies. Plaintiff has cited Lockheed’sroexpert, Captain ChadéVasson, who testified
that most of the insulation originally irded on the Trenton wasm the Trenton when the

Trenton entered New York for the overhaul tD203-1, at 92. Although Lockheed’s evidencq

purports to show that the Navy, not Lockheedtatied any asbestos-containing materials on|the

Trenton after the Navy had accepted the Tmerfitom Lockheed, Captain Francis Burger,
plaintiff's expert with persondnowledge of the pertinent ewsnrecalled that Lockheed, not
the Navy, completed most of these items. RQKB-3, at 7-8. In fact, Lockheed itself has
previously stated that “[t]hBlavy accepted delivery only of ships that complied with the Nayy’s
contract specifications, passed sea ship irspes; and had any deficiencies resolved by the
contractor.” Dkt. 182, at 4.

In addition, Captain Burgeraed in his deposition thahe amount of asbestos
potentially disturbed [before the overhaullgmin comparison to the amount of asbestos-

containing materials that werestlirbed during the [Trenton’s]rét major overhaul.” Dkt. 203-2

at 9. Captain Burger further aved that Mr. McCrossin likely peatedly came in contact with
asbestos-containing materials anajly installed on the Trentoid., at 11. Although Lockheed
raises issues as to Captain Burger’s testin®factual sufficiency, i Court should conclude
that Captain Burger’s testimony is sufficidat the purposes of Lockheed’s motion for a
summary judgment.

Moreover, plaintiff has produced evidence thay asbestos exposure was a substantjal
factor in causing Mr. McCrossin’s mesothetia. Plaintiff's industrial hygiene expert, Mr.
William Ewing, opined that Mr. McCrossin “hadsanificant airborne exposures to asbestos|
during the overhaul. Dkt. 79, at 13. Similarly,. Brodkin opined not onlyhat Mr. McCrossin’s

exposure was high in intensitpdprolonged in duration, but alftat any such exposure was fa

ORDER ON DEFENDANTS' MOTIONS FOR
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substantial factor in causing his mesatral. Dkt. 203-2, at 8, 10-11. Although Lockheed
argues that any such exposure would have resfitten the Navy’s work, plaintiff has raised 3
genuine issue of materidct as to whether Lockheed, amat the Navy, origindy installed any
asbestos-containing matds on the Trenton.

Based on the foregoing, the Cosinould conclude that genuirssues of material fact
exist as to whether Lockheed sad Mr. McCrossin’s mesothelioma.

b. Lockheed’s derivative sovereign immunity defense

Lockheed argues that, undéearsley v. W.A. Ross Const. G309 U.S. 18 (1940), the
doctrine of sovereign immunity independently balesntiff’'s claims against Lockheed in this
case. Dkt. 163. In response, plaintiff argues éhg¢nuine issue of matafifact exists as to
whether Lockheed is entitled to this defenseduse this defense has been superseded by t}
government contractor defense and that the Gasgtalready ruled on this issue, concluding
genuine issues of matafifact exist when the Court dexi plaintiff's motion for a partial
summary judgment. Dkt. 203. In reply, Lockhedues that the derivative sovereign immun
and government contractor defenses are sepd#natggh related, defenses arising under diffe
circumstances. Dkt. 212.

For the purposes of Lockheed’s motion faummary judgment, even if the derivative
sovereign immunity is a separate defense, a gengsue of material fact exists as to the
defense’s essential element. TWYearsleyCourt based this defense on traditional agency
principles where the contractor-agent had rsorition in the design pcess and completely
followed the government’s specificationearsley 309 U.S. at 20-22. Lockheed argues that
doctrine bars plaintiff's claims because “tHavy controlled all gsects of the design,

manufacture, and use of [the Trenton], but gated the task of constiting the [Trenton] to

ne
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[Lockheed]” and that “[tlhe Navy likewise contretl all warnings that could be applied to, or
associated with, [the Trenton]. Dkt. 163, at RBaddressing plaintif§ motion for a partial

summary judgment on the government contractéerde, the Court has already concluded th
genuine issue of materidct exists as to this particular issue, which overlaps with the

government contractor defense. Dkt. 200. Acawglyi, the Court should cohale that a genuin

issue of material fact exists sswhether the derivative sovegaiimmunity defense, if any, bar

plaintiff's claims against Lockheed in this case.

CONCLUSION

For the foregoing reasons, genuine issuenatkrial fact exist as to causation, an
essential element of plaintiffdaims, as it relates to both Udeed and Lone Star. The Court
should deny defendants’ motions for summaggments.

Accordingly, it is herebDRDERED that

Lone Star Industries, Inc.’s Motion for Summary Judgment (Dkt. 193ENIED .

Lockheed Shipbuilding Company’s Motidor Summary Judgnme (Dkt. 163) is
DENIED.

The Clerk is directed to send uncertified comé&this Order to all counsel of record an
to any party appearing pro sesaid party’s last known address.

Dated this 11 day of February, 2015.

fo oI

ROBERT J. BRYAN
United States District Judge
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