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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

CONNIE M. MCCROSSIN, Individually and as
Personal Representative of the Estate of JOHN
MCCROSSIN,

Plaintiff,
V.

IMO INDUSTRIES, INC. , individually and as
successor-in-interest to DE LAVAL
TURBINE, INC.;
LOCKHEED SHIPBUILDING COMPANY ;
LONE STAR INDUSTRIES, INC.,
individually and as successor-in-interest to
PIONEER SAND & GRAVEL COMPANY;
UNION CARBIDE CORPORATION ; and
FRASER’'S BOILER SERVICE, INC.,

Defendants.

N L.

This matter comes before the Court ofeddant Lockheed Shipbuilding Company’s

(“Lockheed”) Motion for Reconsideration Qfrder Denying Motion foSummary Judgment.

CASE NO. 3:14-cv-05382-RJB

ORDER DENYINGLOCKHEED
SHIPBUILDING COMPANY’S
MOTION FOR RECONSIDERATION

Dkt. 222. The Court has considered the motion and the file herein.
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On February 11, 2015, this Court denied Lockheed’s motion for a summary judgm
on the basis that genuine issues of mat&lexist in this case precluding a summary
judgment for Lockheed. Dkt. 214. On Felmua5, 2015, Lockheed filed a motion for
reconsideration. Dkt. 222. The Court should dode that Lockheed’s motion lacks merit.

SUMMARY OF LOCKHEED'’S ARGUMENT

Although Lockheed acknowledges that motiémrsreconsideration are disfavored,
Lockheed argues that this motion “presents unique circumstances owing to the importang
maintaining uniformity in maritime law” becauti@s Court’s order conflicts with precedent.
Dkt. 222. Specifically, Lockheed argues thattha cases addressed below, Judge Robreno
with the Eastern District d?ennsylvania has found that, atisgersonal knowledge, an expert
witness can create no genuissue of material fact regand asbestos exposure by opining
that a plaintiff was “likely” &posed to original asbestostbat “80% or the ‘overwhelming
majority’ of original [asbestos] neained during the plaintiff's work.Id.

Here, Lockheed argues that, as mattdawf plaintiff can show no exposure to any
asbestos Lockheed originally installedtbe Trenton because plaintiff has produced no
witness with personal knowledge to that effétt.Specifically, Lockheedrgues that, without
personal knowledge, plaintiff's expert opinion@dptain Francis Burgehat Mr. McCrossin
was exposed to original asbestos t@eao genuine issue of material fadt.Captain Burger,
Lockheed alleges, declared that Mr. McCrossas “likely” exposed to original asbestos and
that the amount of asbest@placed between the Trentor@nstruction and Mr. McCrossin’s
alleged exposure “pales in comparison” to the original amddinBuch testimony, Lockheed
argues, is indistinguishable from the “radikely than not,” “80 percent,” and “the

overwhelming majority” testimony, whicludge Robreno “all deemed impermissible

ent
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speculation.'ld. Accordingly, Lockheed argsehat this Court shouleéconsider this Court’s
order and dismiss all plaintiff's claims against Lockhedd.
DISCUSSION
a. Causation framework in asbestos action under maritime law

Under maritime law in an asbestos actithe Ninth Circuit has not addressed the
causation elemenilelson v. Air & Liquid Sys. CorpC14-0162JLR, 2014 WL 6982476, at
*10 (W.D.Wash. 2014) (citin@abasug v. Crane Ca89 F. Supp. 2d 1027, 1033 (D. Haw.
2013)). Only the Sixth Circuit appears to have addressed this &ssendstrom v. A-C
Product Liability Trust424 F.3d 488 (6th Cir.2005). But, @abasugthe district court found
thatLindstromwas consistent with thidinth Circuit’'s guidance on tort law in the maritime
context.Cabasug989 F. Supp. 2d at 1037.

To establish causation under maritime law,Ltiimelstromcourt held that a plaintiff
must show for each defendant that (1) the plaintiff was exposed to the defendant's produ
(2) the product was a substantial factocausing the injury the plaintiff sufferedndstrom,
424 F.3d at 492 (citin§tark v. Armstrong World Indus., In21 F. App'x 371, 375 (6th
Cir.2001)).See alsdNelson 2014 WL 6982476, at *12. Thendstromcourt held that
“evidence of substantial exposuog a substantial period of timean raise “the inference that
the product was a substantiatfor in causing the injuryd. Neither “minimal exposure” nor
“a mere showing that defendant’s product wasgaesomewhere at plaintiff's place of work”
is sufficient.Id.

In establishing causation, a plaintiff magly upon direct evidence that a product to
which the plaintiff was exposed was a subs#hfactor in causing the plaintiff's injury
(Lindstrom,424 F.3d at 493) or “circumsttial evidence of exposureStark 21 Fed. Appx. at

376).See also Nelsgr2014 WL 6982476, at *11 (“[p]lairffs may raise a genuine issue of
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material fact concerning expoguoy presenting either direct arcumstantial evidence that
Mr. Nelson worked on a particular defendaasbestos-containing proctyor near it while
others worked on it) and that such work wbateate the conditions necessary for asbestos

exposure”) (citingCabasug 989 F. Supp. 2d at 1037-38).

In this case, Lockheed’s motion for recomsation lacks merit for at least two reasons:

first, a plaintiff may prove caation with circumstantial evihce; and, second, Captain Burge

stated in his declaration that he hasspaal knowledge of the relevant events.

b. Under maritime law, plaintiff may raisegenuine issue of material fact regarding
asbestos exposure by presentingegitiirect or circumstantial evidence

Assuming maritime law governs this case, a showing of a lack of any personal
knowledge of an alleged asbestos exposumeesails insufficient to prevail on a summary
judgment; a plaintiff may raise a genuine s material fact by either direct or
circumstantial evidencef such an exposure.

Here, Lockheed urges this Court to folldudge Robreno who ajedly established in
at least five cases that, underritime law, expert opinionskeut likely exposure to original
asbestos, absent personal knalgke of such an exposureeansufficient to show a link
between the alleged injury and a defendantifiqdar asbestos-contang product. Dkt. 222,
at 4-6 (‘Shelly Taylor, Royal Barnes andSweatt). In fact, however, in all five cases relied
upon by Lockheed, Judge Robreno himself agtkat] in establishing causation for an
asbestos claim under maritime law, a plaimtily rely upon either direct or circumstantial

evidence:

! Shelly v. Asbestos Corp. Ltd1-05597, 2014 WL 6736099, at *1 (E.D. Pa. 2014) (“[i]n
establishing causation, a plaffithay rely upon direct evidee (such as testimony of the
plaintiff or decedent who experienced thxpasure, co-worker testimony, or eye-witness

testimony) or circumstantial evides that will support an inferer that there was exposure to

ORDER DENYING MOTION FOR
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Moreover, all five cases arestinguishable. In all five casethe plaintiffs relied on the
same expert, Mr. Charles Ay. In four of the five cdstesestablish that the materials in
guestion contained asbestos, plantiffs, aside from plainti§’ own testimonies, relied on Mr.
Ay’s testimony aloneShelly v. Asbestos Corp. Ltd1-05597, 2014 WL 6736099, at *1 (E.D.
Pa. 2014)Taylor v. Foster Wheeler, LL,Q0-03382, 2012 WL 3096656, at *1 (E.D. Pa.
2012);Barnes v. Gen. Elec. C®9-00708, 2012 WL 2989136, at *1 (E.D. Pa. 208®)eatt v.
Gen. Elec. C9.11-03933, 2012 WL 7761559, at *1 (E.D. Pa. 2312).

Here, plaintiff relies on more than justyain Burger’'s testimony to show that Mr.
McCrossin was exposed to aslmssinstalled by Lockheed. Firglaintiff relies also on
Lockheed’s own experts Captain ChaNgasson and Captain Wesley Hewitt whose
testimonies, taken together, purportedly shioat 362,000 pounds of asbestos materials wer
originally installed on the Trenton and that most of these materials remained on the Trent

during the overhaul:

Q. [D]o you have an opinion as to what proportion of the asbestos insulation instajlled on

the [Trenton] at Lockheed was still in place at the time the [Trenton] entered
Brooklyn Naval Shipyard for its overhaul there?

the defendant's product for some length of timg8e alsdaylor v. Foster Wheeler, LLQ0-
03382, 2012 WL 3096656, at *1 (E.D. Pa. 20R)yal v. Huntington Ingalls Inc11-04475,
2012 WL 7761558, at *1 (E.D. Pa. 2013)veatt v. Gen. Elec. Gd.1-03933, 2012 WL
7761559, at *1 (E.D. Pa. 201Barnes v. Gen. Elec. C@9-00708, 2012 WL 2989136, at *1
(E.D. Pa. 2012).

% In the fifth caseRoyal the plaintiff relied also on a rdieal expert that each and every
occupational exposure to asbestos was a sulateontributing factoin the development of
Mr. Royal's deceasdRoyal 2012 WL 7761558, at *1. THandstromcourt specifically rejected
this kind of affidavit as insufficient to allow plaintiff to defeat a summary judgment motion.
Lindstrom 424 F.3d at 493.

% In Sweatt the plaintiff relied als@n Mr. Henry Chun who appears to have had personal
knowledge of the plaintiff's asbestos exposin@yever, Judge Robreno chose not to consid
Mr. Chun’s declaration in deting the defendant’s summagndgment motion because Judge
Robreno had found that Mr. Churdsclaration was untimely, leavitige plaintiff with Mr. Ay’s

on

testimony onlySweatt 2012 WL 7761559, at *1.
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A. No. | can't give you a good number other than it's reasonable to say, most. Theg

piece

that’s on the other side that was disturbed is going to be the ones that’s disturbjed over

and over and over.

Q. Most of the insulation that was installed on the [Trenton] at Lockheed, in your
opinion, was still in the mechanical areas at the time the [Trenton] entered the
Brooklyn Naval Shipyard?
A. Most would still be there.
Dkt. 203-1, at 92. Although Lockheed arguedt tiis statement takes Captain Wasson’s
testimony out of context (Dkt. 222, at 4), Captaiasson appears to have confirmed first that
most original asbestos remained in placerduthe overhaul and then that most insulation
installed on the Trenton remained in the Toas mechanical areas during the overhaul.
Second, plaintiff relies also on hygiermedamedical experts, Mr. William Ewing and
Dr. Carl Brodkin, respectivelylhey opined that Mr. McCrossihad “a significant exposure to
asbestos” during the overhaul ahdt this exposure was a sulpdial factor in causing his

mesothelioma. Dkt. 79, at 13; Dkt. 203-2, at 8, 10Sel indstrom 424 F.3d at 492 (“‘we

have permitted evidence of substantial exp@$or a substantial period of time to provide a

basis for the inference that the product was a substantial factor in causing the injury”). Urllike

in Lindstrom where the court rejected the plaintiféxXpert’s affidavit referencing no specific
defendant or product but ratheatstg in a conclusory fashidhat every asbestos exposure
was a substantial factor in Lindstrom’s ébs, Dr. Brodkin noted in his declaration, among
other things, “asbestos-contaigiboiler refractory material (cement & block insulation,
turbine insulation (main propulsidarbines), pump insulation, ke flange gaskets and pipe
covering insulation associated with the remafahese materials during [the overhaul] when

Mr. McCrossin performed fire-watch as avda[personnelman]...” Dkt. 203-2, at 9-10. The

ORDER DENYING MOTION FOR
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Court should conclude that this affidapiovides a basis for a causation finding as to
Lockheed, the party that built the Trenton.

Moreover, unlike Captain Burger who pemally oversaw the Bnton’s construction

and was involved with the subsequent developments, Mr. Ay’s opinions were largely “baged

upon [his] research and testingée e.g.,Barnes 2012 WL 2989136, at 1. In short, unlike
here, Judge Robreno had virtually no othedence to consider in deciding whether the
plaintiffs in the five cases relied upon by Lockheed had produced sufficient evidence of

causation.

174

Finally, this Court has already concludedttplaintiff has produced sufficient evidence
that asbestos was originally installed ie ffrecise location and equipment Mr. McCrossin
described working in and with. Dkt. 214, at 8 eT@ourt should conclude that, viewed in the
light most favorable to plaintiff, as requiren a motion for a summajydgment, plaintiff's
evidence, taken together, cresatereasonable inference thit McCrossin was exposed to
asbestos originally installed on the Trenton by Lockh8ed.Nelsar2014 WL 6982476, at

*13 (“underLindstrom to survive summary judgment with respect to causation, [p]laintiffs

must present sufficient evidence to raise a reasemafierence that [the sailor] was exposed tp

asbestos from a [defendant’s product] wihiéeserved on board the [the ship]”).

Accordingly, under maritime law, even if Captain Burger has no requisite personal
knowledge, plaintiff has produced sufficienidance to defeat Lockheed’s motion for a
summary judgment.

c. The record shows that, for the purposet@tkheed’s motion for a summary judgment
Captain Burger has the requisite personal knowledge

Lockheed’s motion for reconsideration laakerit also because Captain Burger does

appear to have personal knowledge that MrCkéssin was exposed to asbestos originally

ORDER DENYING MOTION FOR
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installed on the Trenton by Lockhe&keDkt. 203, at 8. Specifitlg, in his declaration,
Captain Burger stated thasshieclaration was “based onrgpenal knowledge” (Dkt. 203-3, at
2); that “[a]ll of [his] opinionsherein are based on [his] experience, knowledge, research a
training...” (Id., at 3); and that he personally ovavghe Trenton’s construction and delivery
(Dkt. 203-3). Although Lockheed argues that Thenton “underwent substantial repairs and
maintenance during the 4.5 years betweentoacton by [Lockheed] and the [overhaul]” and
that plaintiff, therefore, cashow no exposure to asbestos imad)y installed on the Trenton by
Lockheed, Captain Burger declared, basegersonal knowledge, that “[a]lthough standard
maintenance probably resulted in some mdisturbances and reggdement of asbestos-
materials prior to the [overhauthe amount of asbestos pdtalty disturbed over that period
of time pales in comparison to the amount dfestos-containing matersathat were disturbed
during the [overhaul].1d., at 9.

In addition, Captain Burger declared, lthsa personal knowledgthat that “none of
the permanent insulation on the mud drurd enain steam drum on the boilers or on the
turbines and turbo generators was replaced thvetime frame...[s]uch work is not done
except in normal overhauland the first such overhawas in the 1975 overhauld., at 9-10.
As stated, this Court has cdnded that plaintifhas produced sufficient evidence that the
original asbestos was installed in the pea@quipment Mr. McCrossin described working
with, including the boilers. Dkt. 214, at 8. &ddition, in his depatson, Mr. McCrossin
specifically recalled that insulat was torn out from steam linasd that refractory was torn
out of boilers, a condition that, he claimedposed him to asbestos. Dkt. 202, at 2-3, 9.
Although Lockheed takes issue with Captain Buggtuse of the words ‘most’ and ‘likely’

and ‘pales in comparison,” Captain Burgedsclaration is purptedly based on personal

knowledge, which this Court has prewusly pointed out. Dkt. 214, at 12.

ORDER DENYING MOTION FOR
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Accordingly, even if testimony based on personal knowledge were required under
maritime law to defeat a summary judgmentiom the Court should conclude that plaintiff
has satisfied this burden undee ttircumstances. The jury is entitled to consider and weigh
both plaintiff's and Lockheed’s evidence as toetfter Mr. McCrossin was, in fact, exposed t
asbestos originally installed by Lockheed.

CONCLUSION

Viewing all evidence presented to the Courthe light most favorabl® plaintiff, the
Court should conclude that plaiifithas raised genuine issues ofteral fact as to whether Mr.
McCrossin was exposed to asbestos Locklimeeldoriginally instted on the Trenton.
Accordingly, the Court should deny tkheed’s motion for reconsideration.

Therefore, it is hereb@ RDERED that

Lockheed Shipbuilding Company’s Motidor Reconsideration of Order Denying
Motion for Summary Judgent (Dkt. 222) iDENIED.

The Clerk is directed to send uncertified cométhis Order to all counsel of record an
to any party appearing pro sesaid party’s last known address.

Dated this 2nd day of March, 2015.

ol e

ROBERTJ.BRYAN
United States District Judge
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