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4
> UNITED STATES DISTRICT COURT
6 WESTERN DISTRICT OF WASHINGTON
AT TACOMA
7
GENE ACHZIGER,
8 L CASE NO. C14-5445 BHS
Plaintiff,
9 ORDER GRANTING
V. PLAINTIFF'S MOTION FOR
10 PARTIAL SUMMARY
IDS PROPERTY CASUALTY JUDGMENT
11 | INSURANCE COMPANY,
12 Defendant.
13
This matter comes before the Court oaiftiff Gene Achziger’'s (“Achziger”)
14
motion for partial summary judgment (Dkt.1)0The Court has considered the pleadipngs
15
filed in support of and impposition to the motion and the remainder of the file and
16
hereby grants the motion for the reasons stated herein.
17
|. PROCEDURAL HISTORY
18
On October 4, 2013, Achziger was invedl in a car accident while driving his
19
pickup truck. Dkt. 1-1 (“Comp.”) 1 1.9. Aeiger’s truck was damaged, and the repaljirs
20
cost $6,325.87. Dkt. 61, Declaration of Staphlansen (“Hansen Dec.”), Ex. 2 at 2. As
21
22
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a result of the damage, Achziger claims hiskrwas worth less after it was repaired t
before the accident. Comp. 1 1.10.

Achziger had a car insurance policitiwDefendant IDS Fiperty Casualty
Insurance Company (“IDS”)Id.  1.9. Achziger sought coverage for his damaged t
under his IDS policy.d. § 1.11. Achziger claims ID&either informed him about the
availability of coverage for diinished value nor adjustedstoss to include diminished
value. Id.

On April 4, 2014, Achziger filed a clasction complaint agast IDS in Pierce
County Superior Courtld. § 1.1. Achziger claims I® (1) breached the insurance
policy, and (2) violated #Washington Consumer Prdiea Act (“CPA”), RCW 19.86
etseq Id. 11 1.12, 5.1-5.15. Omide 3, 2015, IDS removed the suit to this Court un
the Class Action Fairness Act, 283.C. § 1332(d). Dkt. 1.

On March 18, 2015, Achziger moved for daertification. Dkt. 26. On March
1, 2016, the Court denied the motion. Dkt. 91.

On August 9, Achziger moved for pattsummary judgment. Dkt. 101; Dkt.
103(sealed version of motion). On Septenthe2016, IDS responded. Dkt. 105. On
September 9, 2016, Achziger replied. Dkt. 107.

1. DISCUSSION

As a threshold matter, IDS argues thah2iger’'s motion is premature and he “i

putting the cart before the horseJkt. 105 at 2. Achziger’s breach of contract claim

fairly simple and can be summarized as follotvshziger and IDS entered into a contr

nan

ruck

der

S

act

for indemnity, Achziger suffered a loss ofdnished value, Achziger sought indemnit
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for the loss, and IDS breached the contract by declining coverage for the loss. Th
existence of the contract is undisput&tihile both parties concede that material
guestions of fact exist on the issue of wleetAchziger suffered a loss, this does not
necessarily preclude a determioatiof the third and fourth isea before trial. “A party
may move for summary judgment, identifying each claim or defengbegrart of each
claim or defense--on which summygudgment is sought.’Fed. R. Civ. P. 56(a)
(emphasis added). Thus, the Court dossfind Achziger's motion premature or
improper.
A. Summary Judgment Standard

Summary judgment is propenly if the pleadings, the discovery and disclosur
materials on file, and any affidavits show thiare is no genuine issue as to any matg
fact and that the movant is entdle judgment as a matterlaiv. Fed. R. Civ. P. 56(c)
The moving party is entitled to judgmentaamatter of law whethe nonmoving party
fails to make a sufficient showing on an eg&e element of a clai in the case on whic
the nonmoving party hdake burden of proofCelotex Corp. v. Catretd77 U.S. 317,
323 (1986). There is no genuine issue of factrial where the record, taken as a wh
could not lead a rational trier ofd&to find for the nonmoving partyMatsushita Elec.

Indus. Co. v. Zenith Radio Carpl75 U.S. 574, 586 (88) (nonmoving party must

present specific, significantqative evidence, not simply “some metaphysical doubt

See alsd~ed. R. Civ. P. 56(e). Conversely, ag@e dispute over a rnexial fact exists

if there is sufficient evidencgupporting the claimed factualsgute, requiring a judge or

11%

D

rial

hie,

).

jury to resolve the differingersions of the truthAnderson v. Liberty Lobby, Inc&77
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U.S. 242, 253 (1986);.W. Elec. Serv., Inc. v. Pac. Elec. Contractors AS09 F.2d
626, 630 (9th Cir. 1987).

The determination of the existence of a matdact is oftera close question. Th
Court must consider the suastive evidentiarypurden that the nonmoving party must
meet at trial — e.g., a preponderanc¢hefevidence in most civil case&nderson477
U.S. at 254T.W. Elec. Serv., Inc809 F.2d at 630. The Court must resolve any facti
issues of controversy in favor of the namrmg party only wheithe facts specifically
attested by that party contradict facts specifically attestedeomtving party. The
nonmoving party may not merely state that it will discredit the moving party’s evidg
at trial, in the hopes that evidence cardbeeloped at trial to support the claif.W.
Elec. Serv., Ing 809 F.2d at 630 (relying ddnderson477 U.S. at 255). Conclusory,
nonspecific statements in affidavits a@ sufficient, and missing facts will not be
presumed.Lujan v. Nat'| Wildlife Fed'n497 U.S. 871, 888-89 (1990).

With regard to the burdens of prooiyHere the moving par has the burdes-the
plaintiff on a claim for relief or thdefendant on an affirmative defensdis showing
must be sufficient for the ed to hold that no reasonabteer of fact could find other
than for themoving party. Calderone v. United Stateg99 F.2d 254, 259 (6th Cir.
1986) (citation omitted)see also Southern Calif. G&®. v. City of Santa An836 F.3d
885, 888 (9th Cir. 2003).

B. Coverage and Exclusions

In Washington, “insurance policies are construed as contrécts.Nat'l Fire Ins.

11%

hal

nce

Co. v. B & L Trucking & Constr. Cp134 Wn.2d 413, 427 (1998). The court first
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examines the policy provisions determine if “the loss fis within the scope of the
policy’s covered losses.Nw. Bedding Co. v. Nat'l k¢ Ins. Co. of Hartford154 Whn.
App. 787, 791 (2010). If the party contesting demial of coverage shows that the los

within the scope of covered lossé[t]he insurer then mushew that the claim of loss i

excluded.” Id.; see also Hayden v. Muf Enumclaw Ins. Cp141 Wn.2d 55, 64 (2000).

In this case, Achziger has met his burderthe issue of covega. The parties’
contract of insurance provides that IDS widly damages due to property damage calt
by an accident under underinsured motaresterage. Dkt. 5@; Declaration of
Christopher Boehm (“Boehm Dé&J;.Ex. 1 at 13 (“Coverag€ — Underinsured Motorist
Coverage”). Achziger argues that, in Wiasjton, diminished value is considered
property damage. Dkt. 103 at 4-5. Tmurt agrees and concludes that the alleged
diminished value loss “fall&ithin the scope of thpolicy’s covered losses.Nw.
Bedding 154 Wn. App. at 791. Ehburden now shifts to ID® show that the loss is
subject to a specific exclusiord.

IDS failed to meet its burden on this issuAlthough IDS cmpletely failed to
address the merits of Achziger's motiorg tBourt is obligatetb determine whether
Achziger is entitled to judgment as a matteltas¥ and whether material questions of f

exist on this issueMartinez v. Stanford323 F.3d 11781182-83 (9ttCir. 2003). In

denying Achziger's motion for class certifiaati, the Court stated that “Achziger’s ID$

policy contains a diminishedhlue exclusion to his collision and comprehensive

coverage.” Dkt. 91 at 6. Based on evickem the record, Acliger argues that this

Sis

U7/

Ised

Act

exclusion does not apply to underinsured metaoverage. Dkt. 103 at 5-10. While
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contract does not specifically state tthas exclusion only ggies to collision and
comprehensive coverage, Achziger has, awvtry least, shifted the burden to IDS to
show that he is either wrong or that matega¢stions of fact exist on this issue. IDS
done neither, and, based on a fair reviewhefrecord, the Court is unable to locate ar
admissible evidence that creates goes of fact on this issueSee Keenan v. Allag1
F.3d 1275, 1279 (9th Cit.996) (“[i]t is not our task, or thatf the district court, to scou

the record in search of a genuine issue of triable factélyen the nonmoving party tq

identify with reasonable particularity the egitte that precludes summary judgment.’)).

Therefore, the Court concludes that IDS faled to show that the alleged damage is
excluded from coverage. Accordingtife Court grants Achziger's motion.
[11. ORDER
Therefore, it is hereb@ RDERED that Achziger’'s motion for partial summary
judgment (Dkt. 101) iSRANTED.

Dated this 14 day of October, 2016.

i

BENJAMIN H. SETTLE
United States District Judge

nas

A4
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