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7
3 UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
9 AT TACOMA
10
1 REED CHRISTOPHER BOYSEN CASE NO. 14-5501-RJB
Petitioner, ORDER ADOPTING REPORT AND
12 RECOMMENDATION AND
V. DENYING PETITION FOR WRIT OF
13 HABEAS CORPUS
ROBERT HERZOG,
14
Respondent.
15
16 This matter comes before the Court on thedeand Recommendatiaf the Magistrate
17 || Judge. Dkt. 13. The Court has reviewed thevant documents and the remaining file.
18 Petitioner filed a Petition for a Writ ¢fabeas Corpus (Dkt. 1) on June 24, 2014.
19 || Petitioner alleged thahe trial judge who presided oveshiriminal conviction for drive-by
20 || shooting and second degree assault violateddt to confronttion under the Sixth
21 || Amendment of the U.S. Constiton by prohibiting him from cres-examining a witness, Chag
22 || Parker, about the particulartdés of a plea bargain Park&truck with the prosecutioihd. On
23| September 8, 2014, U.S. Magistrate JudgeeK&.. Strombom issued a Report and
24 || Recommendation recommending that Boysen’s petition for writ ofiabeas corpus be denied
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Dkt. 13. Petitioner filed objections to tReport and Recommendation on September 22, 20
Dkt. 14. On September 26, 2014, Respondent filed a Response to Petitioner's Objections

Report and Recommendation. Dkt. 15.

The Court has reviewed the recanovo. While the Court concurs with the Magistralte

Judge’s thorough and careful analysis of Petitioner’s claim, this Order will provide additio
analysis of the claim.

‘PROCEDURAL OBJECTIONS”

Petitioner objected that the Magistrdtedge’s Report and Recommendation (Dkt. 13

should be rejected for two pratgral reasons: (1) because thegid&rate Judge did not rule on

to

hal

Petitioner’s motion to strike Rpendent’s Answer (Dkt. 9) and)(Because the Magistrate Judge

issued her Report and Recommendation (Dkt. 1f8)&ehe noting date of Petitioner’'s motion
for summary judgment (Dkt.8). Petitioner’s ebjions are without merit for the following
reasons: (1) any error the Matyate Judge committed by rroting on Petitioner’'s motion to
strike Respondent’s answer (Dkt. 9) is cuby this Order addresgj Petitioner’'s arguments
regarding the motion to strike (Dkt. §2) Respondent’s Answend Memorandum of
Authorities (Dkt. 6) complied witlRule 5 of the Rules Governing Section 2254 Cases in the U
States District Courts, and Petitioner’s motion tiketthe answer (Dkt. 9) was without merit; and

(3) any lack of opportunity Petitioner had to subareply was cured by his opportunity to rai

his arguments in Petitioner’s ObjectiondMagistrate’s Reportrad Recommendation (Dkt. 14).

WASHINGTON COURT OF APPEALS’ DECISION

Petitioner appealed his contion to the Washington Caunf Appeals, raising the
confrontation claim. Dkt. 7, ¥hibit 3. Although the WashingtondDrt of Appeals agreed with
Petitioner that the trigudge erred in limiting cross-exanaition of Parker, the court found the

error was harmless. Dkt. 7, Exhibit 2, pp. 3—-6. Tbert analyzed the error using the “untaintg
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evidence” test, which asks “if the untainted ewide is so overwhelming that it necessarily le
to a finding of guilt.”ld. at 5—6 (quotingtate v. Guloy, 104 Wash. 2d 412, 426 (1985)). The
court affirmed Petitioner’s constion after finding tle error to be harmless beyond a reasong
doubt because “overwhelming circumstanéi@dence of Boysen’s guilt” existettl. The
Washington Supreme Court dedireview without comment on September 5, 2013. Dkt. 2,
Exhibit 5.

MERITS OF THEHABEASPETITION

UnderFry v. Pliler, 551 U.S. 112 (2007), to obtdnabeas relief ahabeas petitioner mus
satisfy two standards: both the unreasonalklestandard of 28 U.S.C. § 2254(d)(1) and the
Brecht v. Abrahamson, 507 U.S. 619 (1993), standasflactual prejudice.

1. §2254

Standard of Review28 U.S.C. § 2254 governs petitions for a wrihalbeas corpus. A

petition for writ ofhabeas corpus will not be granted unlesselstate court’'s decision was
“contrary to, or involved an unreasonable amilan of, clearly estdished Federal law, as
determined by the Supreme Court of the Unfi¢ates . . . .” 28 U.S.C. § 2254(d)(1).
DiscussionPetitioner claims that th&/ashington Court of Appesiluse of the “untainte
evidence” test instead of the ‘famibution test” to analyze harnde error was contrary to clear
established U.S. Supreme Court law. Dkt. 18.g&s opposed to the “untainted evidence test
(discussed above), the “contribution test” asks ‘ettter there is a reasomalpossibility that the
evidence complained of might hagentributed to the conviction.Chapman v. California, 386
U.S. 18, 24 (1967) (quotingahy v. Connecticut, 375 U.S. 85, 86—87 (1963). Petitioner argue

that inChapman, the U.S. Supreme Court mandatesihg the “contribution testlt. The Court
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agrees with Respondent, however, that theMegton Court of Appeals’ decision was not
contrary to clearly establish&#lS. Supreme Court precedent.

In Chapman, the U.S. Supreme Court did not adthy@ “contribution testand reject the

“untainted evidence” test, as Petitioner conte Rather, the U.S. Supreme Court adopted the

test of “harmless beyond a reasonable doubt.at 24. WhileChapman held that little
difference existed between the “contributiosttend the “harmless beyond a reasonable do
test,Chapman did not prohibit state courts frousing the “untainted evidence” tekl.
Chapman only held that the U.S. Supreme Countefer[s] the approach of [the contribution
test].” 1d. at 23. Additionally, subsequent @hapman, the U.S. Supreme Court applied the

“untainted evidence” test iHarrington v. California. 395 U.S. 250, 254 (1969) (“[T]he case

against Harrington was so overwhelming that weatude that this violation . . . was harmless

beyond a reasonable doubt.”). Thus, the Uupr&ne Court has not mandated using one tes
over the other. The Washington Court of Apgédecision to uphold Petitioner’s conviction, i
which it used the “untainted evidence” tesatmlyze Petitioner's Confnbation Clause claim,
did not contradictlearly established federal law.
2. Actual Prgudice

In order to obtairnabeas relief, the petitioner mat also satisfy thBrecht actual
prejudice standardrry, 551 U.S. at 116-20. As the Magistrate Judge’s Report and
Recommendation thoroughly disses (Dkt. 13 at 6-9), Patitier did not suffer any actual
prejudice from the trial judge’s error because ¢lvidence against him was strong and becad
he still had an opportunity toass-examine and impeach Parker.

3. Conclusion

Lbt”

—

=)

Se

ORDER ADOPTING REPORT AND
RECOMMENDATION AND DENYING PETITION
FOR WRIT OF HABEAS CORPUS- 4



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Because the Washington Court of Appedkstision to uphold Petitioner’s conviction,
which it used the “untainted evidence” tesatmlyze Petitioner's Confntation Clause claim,
did not contradict clearly established federal End because Petitioner did not suffer any ac
prejudice, the péion for writ of habeas corpus should be denied.

CERTIFICATE OF APPEALABILITY

The district court should graan application for a Certificatof Appealability only if the|
petitioner makes a “substantial showing of the denial of a constitutional right.” 28 U.S.C.
8 2253(c)(3). To obtain a Certificate oppealability under 28 U.S.C. § 2253(chabeas
petitioner must make a showingatireasonable jurists could disagwith the district court’s
resolution of his or her constitutional claims or that jurists could agree the issues presentg
adequate to deserve encouragement to proceed fulileey. McDaniel, 529 U.S. 473, 483—
485 (2000) quoting Barefoot v. Estelle, 463 U.S. 880, 893 n.4 (1983)).

In this case, the Court has determined thatclaim Petitioner has raised does not ent
him to relief. However, the issue presented iscate to proceed further, should Petitioner w
to appeal. The Court should grant a Certificat&mbealability regarding Petitioner’s claim thg
the trial judge violated Petitioner’s Sixth Antament right to confrontation by prohibiting him
from cross-examining Chad Parker about theiqder details of a plea bargain Parker made
with the prosecution.

Accordingly:

e the CourtADOPTS the Report and Recommendati@kt. 13) with the addition
of the above analysis;

e the petition for writ ohabeas corpus (Dkt. 1) isDENIED;
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e a Certificate of Appealability ISRANTED as to the following issue: whether
the trial judge violated Petitioner’sx@ Amendment right to confrontation by
prohibiting him from cross-examining Ch&arker about the patlar details of
a plea bargain Parker made with the prosecution; and

e this case iI®ISMISSED WITH PREJUDICE.

The Clerk is directed to send uncertified cop&this Order to all counsel of record an
to any party appearing o se at said party’sast known address.

Dated this 16" day of October, 2014.

ol e

ROBERTJ.BRYAN
United States District Judge
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