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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

GREGORY TYREE BROWN,
Plaintiff,
V.
STATE OF WASHINGTON, et al.,

Defendants.

This matter comes before the Courttba Report and Recommendation of U.S.

AT TACOMA

CASE NO. 14-5524 RJB-JRC

ORDER ON REPORT AND
RECOMMENDATION

Magistrate Judge J. Richardeatura (Dkt. 42) and Plaifits Motion for Appointment of

Counsel (Dkt. 56). The Court has considdatesiReport and Recommaation (Dkt. 42),

pleadings filed regarding both parties’ oltjens to the Report and Recommendation, the

pleadings filed regarding Plaintiffimotion, and the remaining record.

In this civil rights case, Plaintiff, pro seprisoner, asserts clainf@r violations of his

First, Eighth, and Fourteenth Amendment righissuant to 42 U.S.C1883 and for violations

of the Americans with Disabilities ActADA"), the Rehabilitation Act (“RA”) and the
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Religious Land Use and Institutionalized Pesséet (“RLUIPA”). Dkt. 21. Plaintiff also
makes state law claimkl.
l. FACTS
The background facts and proceduraldngtare in the Report and Recommendation

(Dkt. 42, at 1-7) andre adopted here.

The Report and Recommendation recommend€thet grant, in part, and deny, in paprt,

the Defendants’ motion for summary judgment (C38). Dkt. 42. It urges dismissal of all
claims except Plaintiff’'s claims under RLUIPA based on whether defendants State of
Washington and the Department of CorrectifdOC”) substantialy burdened Plaintiff’s
ability to exercise his religiouseliefs by not allowing him to pgonally burn his discarded hai
and whether or not the accommodation developedidav Plaintiff to dispose of his hair twice g
month by handing it over to prison officials wiag least restrictive means of furthering a
compelling governmental interedd. It also recommends denial of the motion to summarily
dismiss Plaintiff's claims under the ADA and RAsed on discrimination due to his alleged
chronic fatigue syndrome (“CFS”)d. The Report and Recommendation urges the Court tg
decline to exercise supplemtal jurisdiction over Platiff's state law claims.Id.

The State filed objections to the portiontleé Report and Recommendation that Plain
be allowed to proceed on his RLUIPA, ADA aRd claims. Dkt. 48. Plaintiff also filed
objections to the Report and Recommendatibkts. 54 and 59. Plaintiff's Motion for
Appointment of Counsel (Dk&6) is also pending.

Plaintiff's Motion for Appointmenbf Counsel (Dkt. 56) shoulde considered first, ther

Defendants’ and Plaintiff's objectig to the Report and Recommendation. Dkts. 48, 54 and

tiff

59.
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Il. DISCUSSION

A. PLAINTIFF'S MOTION FOR APPOINTMENT OF COUNSEL

Under 28 U.S.C. § 1915(e)(1), the court may retjaa attorney to represent any person
unable to afford counsel. Under Section 1916 dburt may appoint counsel in exceptional
circumstancesFranklin v. Murphy 745 F.2d 1221,1236 (9th Cir. 1984). To find exceptions
circumstances, the court must evaluate thdiliked of success on the nitsrand the ability of
the petitioner to articulate the claims pro se in light of the complexity of the legal issues
involved. Weygandt v. Logk718 F.2d 952, 954 (9th Cir. 1983).

In his Motion for Appointment of Counsel,dtiff “respectfully request|[s] the Court

appoint counsel pursuant to 28 U.S.C. § 191fs(ethe limited purposes of responding to the

Magistrate Judge’s reference to court opinions that are not accessible to Plaintiff.” Dkt. 5.

Plaintiff identifies those cases dswnsend v. Munde@011 WL 666373 (W.D. Wash, Feb. 14
2011) andWright v. Shapirshteyr2009 WI 361951 (E.D. Cal. Feb. 12, 2009). Dkt. 56-1.
Plaintiff argues that these unpublished casesunavailable in the prison library.
Plaintiff's Motion for Appointmenbf Counsel (Dkt. 56) should lmkenied. Plaintiff was not
found indigent in this case — heighshe filing fee. He has not shavthat he is “unable to affor
counsel.” Further, his motion is moot. In itssRense, the state indicatthat it mailed Plaintiff
a copy of both those cases. Dkt. 58.
B. DEFENDANTS’ OBJECTIONS TO RLUIPA CLAIM
RLUIPA provides:
No government shall impose a substariiiaiden on the religious exercise of a
person residing in or confined to an indita ... even if the burden results from a
rule of general applicability, unless thevernment demonstrates that imposition

of the burden on that person -

(1) is in furtherance of a corafing governmental interest; and

1

(2) is the least restrictive meanof furthering that compelling
governmental interest.
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U.S.C. 8§ 2000cc-1(a). “Religioexercise” is defined in RLUIPAs “any exercise of religion,
whether or not compelled by, or central to, stegn of religious belief.” 42 U.S.C. § 2000cc-
5(7)(A). Once a plaintiff éablishes that a governmengptice or policy has imposed a

substantial burden on their religious exerciségmgants must prove the burden both “further

)

compelling governmental interestdais the least restrictive meaofsachieving that interest.”

Warsoldier v. Woodford418 F.3d 989, 994-995 (9th Cir.2005). “The Act’s standard of

O

compelling government interest was intended bygess to be applied with due deference t
the experience and expertise of prison and jail adminissratestablishing necessary
regulations and procedures to maintain goodroeurity and disclme, consistent with
consideration of costnd limited resourcesCutter v. Wilkinson544 U.S. 709, 723
(2005){nternal quotations omitted

The Report and Recommendation (Dkt. 42) sthdwe adopted as to Plaintiff's RLUIPA
claim, except that Plaintiff's claim for injuncewelief against DOC arttie State of Washington
should also be dismissed. The Report and Rewendation recommends dismissal of Plaintiff's
claim for damages under RLUIPA, but recommetds his claim for injunctive relief against

DOC and the State of Washington under RLUIfA be dismissed. Dkt. 42. The Report and

=

Recommendation urges a finding th@f) Plaintiff has carried higitial burden: that there are
issues of fact as to whether Defendants habstantially burdened hability to exercise his

religious beliefs and (2) though Defendants hsivewn a compelling governmental interest

regarding a prisoner’s accesdgrioendiary devices and possession of contraband (human hgir),

Defendants have not “presen@ddence regarding consideratioha less restrictive measure

before opting to develop the accommodation for plaintiff.” Dkt. 42, at 41.
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Defendants object to the recommendation Blaintiff's claim for injunctive relief
against DOC and the State of Washington natibmissed. Dkt. 48. Defendants’ objections
have merit.

Defendants’ indirect attacks on whether Riifi’'s request to burn his own hair is a
“religious exercise” or “regious practice” (and entitled toccommodation under RLUIPA),
have merit. Aside from Plaintiff's self seng affidavits, he has presented no evidence, des
having ample opportunity, to present evidence theathasire to burn his owmair is a “religious
exercise” or “religious practice.Defendants indicate that thegsearched the question and e
contacted members of the religicensd were told they could nobnfirm that as a practice.
Further, Defendants provided Riaff with additional contact infomation with others who wersg
members of these religions and Plaintiff still has provided any evidence that burning his h
is at all a part of these religions any other. “[A] prisoner iaot entitled to an accommodatiol
under RLUIPA merely because he labels an actihiégy he wishes to engage in ‘religioussSée
Starr v. CoxNo. 05-CV-368-JD, 2006 WL 1575744, at(2.N.H. June 5, 2006). In some
pleadings, Plaintiff maintains thae must burn his own hair. Hieen offers as an alternative
option that: he “put [his] discarded hair irdaed toxic waste bag and personally place it intg
toxic waste dumpster.Dkt. 39-1, at 19. Whether Plaintiéf’purported belief - that he must
personally burn his own hair - is sarely held is callethto question.

Further, to the extent that the Report &tommendation urges a finding that Plaintif
has shown that Defendant’s proffered accommodalianPlaintiff place his hair in a red wast
bag and that the Chaplin then place the bag in the toxic waste dumpster places a “substa
burden” on his religious exercisthis recommendation should be rejected. Plaintiff has not

carried his burden. Plaintiff, in a self serviaffidavit, states that Dendants’ accommodation

Dite

en

A4

Air

=%

ntial

is

“too onerous.” Plaintiff fails to show howsdproffered solution dfim placing the bag of
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discarded hair into the dumpstiiffers enough from Defendantgrsion (that ta Chaplin do it)
such that it results in themubstantially burden” his religioyzractice. Although the Report a
Recommendation focuses on the fact thatabcommodation does not allow him to burn his
own hair, Plaintiff does not require it as shown by the fact that he has proffered an alterna
(that he place the hair in a rekimwaste bag and then he throve thag away). Plaintiff has n
carried his burden on this issue. As a eguence, his claim should be dismissed.

Further, Defendants indicate trethough Plaintiff has refused to engage with them i
discussion of another alternative, they are stilinng to explore other alteatives with him if he
engages in a good faith manner.

C. DEFENDANTS’ OBJECTIONS REGARDING ADA and RA CLAIMS

“Title | of the ADA prohibits discrimination ‘gainst a qualified indidual on the basis of
disability in regard to ... fte] privileges of employment.Castle v. Eurofresh, Inc731 F.3d
901, 906 (9th Cir. 2013j(oting42 U.S.C. § 12112(agfnphasis addey Title Il of the ADA
protects against discrimination with regardhe provision of the beefits of a prison’s
“services, programs, or activities oocaunt of a prisoner's disability ., at 909.

On the outset, the undersigned notes that theteature of Plaintiff's ADA claim is not
clear. He references the ADA generallysome pleadings while discussing employment
discrimination See E.gDkt. 21, at 17-19), and then uses thst for an ADA Title Il violation ir
other pleadingsSee E.gDkt. 28, at 10-12).

To the extent that Plaintifhakes an ADA claim pursuant Tatle I, his claim should be
dismissed. Defendants argue that Title | ofAllRA does not apply prisoners. Dkt. 48. In 20
the Ninth Circuit held that because Arizon&pners were required to work, they were not

“employees” as defined in the ADA, and so weog entitled to proteain under Title | of the

tive

Dt

na

13,

ADA. Castle v. Eurofreshinc., 731 F.3d 901, 906 (9th Cir. 2013) noted that “the economig
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reality of the relationship between the worked @he entity for which work was performed lie
in the relationship betweenipon and prisoner. It is pelogical, not pecuniary.’ld., at 907.
This Court need not reach the gtien of whether the holding @astleapplies to Washington
prisoners because Plaintiff's Title | claim undlee ADA fails because this Court lacks subjeqg
matter jurisdiction to hear it.

A claim for a violation of Title | of the ADA “rquires an employee first fde a charge with
the [Equal Employment Opportunity Corrssion (“EEOC”)] in a timely manner.Zimmerman
v. Oregon Dep't of Justic&70 F.3d 1169, 1172 (9th Cir. 1999ihg 42 U.S.C. § 12117(a)).
Plaintiff has not shown that he exhausteslddministrative remedies with the EEOC with
respect to his Title | claim. To the extenatie raises an emploent discrimination claim
under Title | of the ADA, it should be dismissbecause this Court lacks subject matter
jurisdiction over the claimld.

Title 1l of the ADA does not applto employment, and so to teetent that Plaintiff's claim
is for disability discrimination in employmeander the Title 1l of the ADA, it should be
dismissed.Zimmerman v. Oregon Dep't of Justidg0 F.3d 1169, 1174 (9th Cir. 1999).

To the extent that Plaintiff’'s claim under &itll is for discrimin&ion in the provision of
benefits, it need not be exhausted with the EEQ@mermanat 1175 This Court has subjec

matter jurisdiction to consider Plaintiff's ADA Titlk discrimination in therovision of benefits

claim.
To prove that a public program or servicelated Title Il of theADA, a plaintiff must
demonstrate that: (1) they are a qualified irdlral with a disability; (2) they were either

excluded from participation in or denied the Héaef a public entity’s services, programs, of

activities, or were otherwisegtiriminated against by the pubdatity; and (3)such exclusion,

12)

—

denial of benefits, or discriminath was by reason of their disabilitipuvall v. Cnty. of Kitsap
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260 F.3d 1124, 1135 (9th Cir. 2004y amended on denial of relfQct. 11, 2001). To make 3
claim under 8504 of the RA, a plaintiff must shthat: (1) they are an individual with a
disability; (2) they are otherwise qualifiedreceive the benefit; (3hey were denied the
benefits of the program solely by reason of tdesability; and (4) the program receives feder
financial assistancdd. The tests for both the RA and the ADA are so similar, and differ in
material aspect here, thelyald be analyzed together.B. ex rel. Brenneise v. San Diego

Unified Sch. Dist 795 F.3d 1067, 1083 (9th Cir. 2015). In orleshow that an entity violated

al

no

either the Rehabilitation Act or the ADA, a plaihinust show that “that the public entity deniged

the plaintiff a reasonable accommodatioid” Plaintiff has the burden to make pisma facia

case.ld.
A public entity can be liable for damages untiéle 1l of the ADA or § 504 of the RA “if it
intentionally or with deliberatendifference fails to provide eaningful access or reasonable

accommodation to disabled persondlark H. v. Lemahieu513 F.3d 922, 938 (9th Cir. 2008).

Deliberate indifference required) “knowledge that a harm tofederally protected right is
substantially likely, and” (2) “a fail@rto act upon that the likelihoodDuvall, at 1139.

The Report and Recommendation recommeéhasDefendants’ motion to summarily
dismiss Plaintiff's claim for damages undee tRA and ADA be granted. The Report and
Recommendation recommends tR#&intiff’'s claims for inunctive relief for disability
discrimination in the prison work programs unteth the RA and Title Il of the ADA not be
dismissed.

As to whether Plaintiff is a “qualifiechdividual with a disability,” the Report and
Recommendation urges a finding tirddintiff has demonstratedffioient issues of fact. The

Report and Recommentilan provides:

[P]laintiff's verified complaint allegethat he was employed in the kitchen and
that he was disciplined for his inability attend work due to his alleged CFS.

ORDER ON REPORT AND
RECOMMENDATION- 8
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Defendants argue that because plaintgéstence is life without parole and his

desired privileges — early release tirokassification status and less restrictive

housing — are not possible for his specific sentence. However, even accepting

defendants’ argument, defendants do novigle any evidencthat plaintiff may

not be qualified for participation in otheffender work programs. Thus, plaintiff

has established an issue of fact astether he is otherwise qualified for the

public benefit he seeks, partictfmn in the offender work program.
Dkt. 42, at 56-57qjtations to the record omitt¢d

Defendants object to this findingnd argue that Plaintiff hamt sufficiently demonstrated

that there are issues of facttasvhether he is a “qualifieddividual with a disability.”
Defendants’ objection has merit. As to Btéf’s claim for injundive relief under the
Rehabilitation Act (and the ADA), the ReportdaRecommendation should not be adopted.
Plaintiff's claims should be disssed. Plaintiff, not Defendantsears the burden to point to g
particular position or program astiow that he is “qualified” fathat position, that is, he bears

the burden of demonstrating that he can “perftrenessential functions of [his] job with or

without reasonalkl accommodation Kennedy v. Applause, In®0 F.3d 1477, 1481 (9th Cir.

1996). To the extent that the Report and Reoendation found that Defendants failed to make

their showing on this issue, this finding wasmor. Plaintiff had the burden and he failed to
make the required showing. Plaintiff has osiywn that he had a job and that he was
disciplined for not attending workThis claim should be dismissed.

Further, to the extent that he is badig RA and Title 1l of the ADA claims on other non-
work related offender programs, Plaintiff has faiteddentify any progranthat he is qualified t
participate in, with or withoudiccommodations, and which higiepation was denied due to
his disability. Defendants alsoipbout that at least a part Bfaintiff’'s claims turn on the
failure to properly diagnosesalleged CFS, and that und&@mmons v. Navajo Co., Arizona,

609 F.3d 1011, 1022 (9th Cir. 2010), the RA and ADA do not provide causes of action for

O

challenges to a prisoner’'s medical care. BBt. Defendants are corret the extent that

ORDER ON REPORT AND
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Plaintiff bases his Rehabiltian and ADA claims on the purped inadequate provision of
medical care, the claim should be dismissed uSdamons.

The Report and Recommendation should be adoptgtding Plaintiff's claims for damag
under the RA and ADA, and should not be adoptetd &8aintiff's claims for injunctive relief
those statues. Plaintiff's claims under Bwe and ADA should be dismissed.

D. PLAINTIFF'S OBJECTIONS TO REPORT AND RECOMMENDATION

Plaintiff files several pages of objectiotmsthe Report and Recommendation that largely
echo arguments raised in the ialfpleadings. His objections do rmqobvide a basis to reject th
Report and Recommendation.

Plaintiff argues that the Reg@and Recommendation improperly recommends dismissal
his § 1983 claims against several named supesvidde again argudkat certain of these
supervisors adopted policies are “a repudiatiboonstitutional rights” and are “the moving
force of the constitutional violation.” Pldifi's arguments do not justify rejecting the Report
and Recommendation. The Report and Recommemdptoperly points ouhat Plaintiff failed
to present evidence on how his casibnal rights were violated. He has also failed to do s
his objections. The recommendation of dssal of these supervisors is proper.

Plaintiff's arguments regandg his Eighth Amendment claim are substantially similar to
those raised in his prior pleéads and are addressed in the Report and Recommendation.

As to his ADA/Rehabilitation Act claims PIdiff again argues that the state excluded his
CFS from the prison medical program. Despite hevattempts to couch the claim, as stateg
above, Plaintiff's claims turon the failure to properly dignose his alleged CFS, and under

Simmonghat claim is barred.

of

D in
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Plaintiff argues that the Rep@hd Recommendation failed ¢onsider his First Amendment

and access to the courts claims. Plaintiff isrror, the Report and Recommendation addres
those claims. Dkt. 42, at 24-27.

Plaintiff's argument thalhe should be entitled to furtheisdovery should be denied. Fed.
Civ. P. 56 (d) provides that if the non-moving gatows “by affidavit or declaration that, for
specified reasons, it cannot present facts essémjustify its opposition, the court may: (1)
defer considering the motion or deny it; (2) alloweito obtain affidavits or declarations or tg
take discovery; or (3) issue any other appropatker.” A party requesting relief pursuant to
Rule 56(d) “must identify by affidavit the specifiacts that further discovery would reveal, af
explain why those facts woufiteclude summary judgmentTatum v. City and County of Sar
Franciscq 441 F.3d 1090, 1100 (9th Cir. 2006).

To the extent Plaintiff seeks a Rule 56 ¢dhtinuance, his motion should be denied.
Plaintiff has failed to “identify by affidavit the epific facts that furthediscovery would reveal
and explain why those facts would preclude summatgment.” Plaintiffhnas not shown that K
should be given more discovery.

This Report and Recommendation was originally filed on August 28, 2015. Dkt. 42.
Plaintiff has sought and received multiple extensiof time and opportunities to raise issues|
related to the dispentsan of the Report and Recommendatidthe has failed to show that the
Report and Recommendation shontt be adopted as toetltlaims it recommends be
dismissed. He has not shown that the remaining claims should also not be dismissed.

E. STATE LAW CLAIMS

Plaintiff makes claims undergéhlNashington State Constitution for: (1) violation of his d

process rights; (2) violatn of his “freedom of expression,afsl information, personal growth

SEes

R.

e

ue

and development” rights; and (yuel punishment.” Dkt. 21.
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Pursuant to 28 U.S.C. 8§ 1367(c), districtits may decline to exercise supplemental
jurisdiction over a state law clainfy(1) the claims raise novel aomplex issues of state law,
(2) the state claims substantigligedominate over the claim which the district court has orig
jurisdiction, (3) the district cotihas dismissed all claims over it it has original jurisdiction,
(4) in exceptional circumstances, there are atberpelling reasons for declining jurisdiction.
“While discretion to decline texercise supplemental juristan over state law claims is
triggered by the presence of anfehe conditions in 8 1367(c),i& informed by the values of
economy, convenience, fairness, and comiii v. Varian Associates, Incl14 F.3d 999,
1001 (9th Cir. 1997iternal citations omitted

Here, two of the four conditions in § 1367&e present. As aboyvall of plaintiff's
federal claims have been dismissed. Aciwlg, this Court has “dismissed all claims over
which it has original jasdiction,” and so has discretiondecline to exercise supplemental
jurisdiction over the state lawatims under 8§ 1367(c)(3). Moreoyéhe remaining state claims
may “raise novel or complex issues of state law” under § 1367(c)(1), determinations for w
the state court is uniquely suited. The valolesconomy, convenience fairness and comity n
well be served by this Cats declining to exercissupplemental jurisdictionSee Acriv. Varian
Associates, Inc114 F.3d at 1001. Further, the partiesrditiraise substantiabjections to the
recommendation that the Courtotlee to exercise supplementatisdiction over the state law
claims.

The Court declines to exercisapplemental jurisdiction overathtiff's state law claims, an
these claims are dismissed without prejudice.
F. CONCLUSION REGARDING REPORT AND RECOMMENDATION

The Report and Recommendation should mptat except for the recommendations that

nal

hich

hay

se

Plaintiff's claims for injunctive relief under RIPA, the ADA and RA not be dismissed. Thq
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claims should be dismissed as well. The Cdadines to exercissupplemental jurisdiction
state law claims, and they should be dismissed withiajtidice. This case is closed.
. ORDER

e Plaintiff’s Motion for Appointment of Counsel (Dkt. 585 DENIED;

e The Report and Recommendation (Dkt. ) ADOPTED, except for the
recommendations that Plaintiff's clairfe injunctive relief under RLUIPA, the ADA
and Rehabilitation Act not be dismissétyse claims are dismissed as well;

e The federal claimédRE DISMISSED; and

e The state law claim&RE DISMISSED WITHOUT PREJUDICE ;

e This casdS CLOSED.

The Clerk is directed to send uncertified cométhis Order to U.S. Magistrate Judge
Richard Creatura, all counsel otoed and to any party appearipg seat said party’s last
known address.

Dated this 38 day of November, 2015.

ol e

ROBERTJ.BRYAN
United States District Judge
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