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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

ALAN JOHNSON and STACEY
URNER, individually and as husband and
wife,

Plaintiffs,
V.

JP MORGAN CHASE BANK N.A., a
foreign corporation, SELECT
PORTFOLIO SERVICING INC., a
foreign corporation, and all persons
claiming any interest in the property
described in the Deed of Trust or in the
Obligation secured thereby, DOES 1-50,
inclusive,

Defendants.

This matter comes before the Court on Defendant JP Morgan Chase Bank N.A.’s

ORDER ON MOTIONS FOR SUMMARY
JUDGMENT- 1

CASE NO. 14-5607 RJB

ORDER ON MOTIONS FOR
SUMMARY JUDGMENT

(“Chase”) Motion for Summary digment (Dkt. 72) and DefendaBelect Portfolio Servicing,
Inc.’s (“SPS”) Motion for Summary Judgme(dkt. 76). The Court has considered the

pleadings filed in support of and in opgas to the motions and the file herein.

Doc. 84
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This cases arises from a mortgage PHmtook out on real mperty located in Gig
Harbor, Washington and their various attempigediing a loan modification. Dkts. 1. For the
reasons set forth below, Chase’s Motion for Samndudgment (Dkt. 73hould be granted, in
part, and denied, in part a&PS’s Motion for Summary Judgmébtkt. 76) should be granted

l. FACTS AND PROCEDURAL HISTORY

A. FACTS

In May of 2007, Plaintiff Johnson obtesd an $848,000.00 refinance loan from
Washington Mutual Bank, F.A. (“WaMu”) by eguting a Note. Dkt. 75-1. The loan was
secured by a Deed of Trust on property locatet¥426 Cascade Place Northwest, Gig Harbar,
WA 98332. Dkt. 75-2. The Note provides thathié full amount of each amthly payment is not

made on the day it is due, then Plaintiff Johnson fdefault.” Dkt. 75-1. The Deed of Trust

—+

states that “[i]f the default isot cured . . ., Lender at itstap may require immediate paymer

in full of all sums secured by this Securibgtrument without further demand and may invokg

A\1”4

the power of sale and/or any other remegiesnitted by Applicable Law.” Dkt. 75-2.
The loan was securitized and sold to atfrtwaMu Mortgage Pass-Through Certificates
Series 2007-OA6 Trust,” WaMu wdhe Initial Custodian, andefservicer. Dkt. 75-3.
Defendant Chase
In 2008 WaMu was placed in receivershipd Defendant Chasequired Plaintiff
Johnson’s loan and the rightsgervice the loan. Dkt. 75, at Although Chase executed an
Assignment of Deed of Trust gxugust 1, 2009. (transferring itsreficial interest to Bank of
America, N.A.) regarding this loan, it remaththe servicer of the loan. Dkt 75, at 3
Starting in November of 2008, Plaintiffasgted having difficulty in making payments

due to both of them losing their jobs, andAugust of 2009 began applying for a loan

ORDER ON MOTIONS FOR SUMMARY
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modification. Dkt. 74-1, at 9. From 2009-20P2aintiffs applied for a series of loan
modifications from Chase. Dkts. 67-19 and2®/- These modificationsere denied for a
variety of reasons including insufficient imoe and failure to provide documents, although
Plaintiffs repeatedly (more thd® times) provided those documenis.

The Third Amended Complaint assertattbn March 7, 2012 and on November 19,
2012, Plaintiffs sent a letters to Chase, entitt@dalified Written Request.” Dkt. 67. These
documents are attached to the Third Amendeah@aint. Dkt. 67-6. The March 7, 2012 lette
makes requests for 45 different sets of documddtsPlaintiffs also atteh another letter to
their Third Amended Complaint, also datedrbta7, 2012 and addressed to Chase which ug
the phrase “qualifiedritten request.”ld. The November 19, 2012 letter was also attached.
No response was sent to anytloése letters, and Plaintiffetinued to try to get a loan
modification. See Generall{pkts. 67-19 and 67-20.

On July 26, 2012, a Notice of Default was sdiy the successor trustee and former

defendant in this case, Quality Lo&mrvices, Inc. Dkt. 67-8. &htiffs and Chase were referr

to Foreclosure Fairness Act (“FFA”) mediatiamdgparticipated in two sessions (in November

2012 and March 2013). Dkt. 67-9. After the secseskion, Chase told Plaintiffs that they
could receive a modification if theaymely made three trial paymentkl. Plaintiffs made the
payments and Chase provided the final loan documéshtsThe terms in the final documents
were different than the terms agreed upondully of 2013, the mediator issued a certificate
regarding the mediationd. She found that in the final loan documents the interest rates h
changed, there was no principal forgivenessthadalloon payment was different than what
Chase agree to in the mediatidd. Accordingly she determindtiat “Chase, through its

underwriter induced the borrowerstake the trial modification ith the underwriter's statemer

=

es

Its
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and has engaged in a tband switch’ practice.”ld. She concluded Chase had acted in bad
faith, and so certifieds providedy RCW 61.24.1631d.
Defendant SPS

On August 1, 2013, Chase transferred servicingp@toan to Defendant SPS. Dkt. 75
4. SPS reported Plaintiffs as 180 days pastodutheir loan payments from April 2014 to
August 2014. Dkt. 78. Plaintiffs’ Third Amendi€omplaint alleges #t “[ijnstead of
addressing the ‘bait and switassues with the modification . SPS continued to negatively
report plaintiffs’ credit to credit bureaus.” DIE7. Plaintiffs complain that SPS has been
reporting the debt with Chase. Dkt. 67-19, at The credit reports to which Plaintiffs refer a
dated November 9, 2014 (Dkt. 67-2, at 7) &pdil — August 2014 (Dkt. 67-10).

In January of 2015, Plaintiffs received a loaadification through SPS. Dkt. 74-1, at
The first payment was due on February 1, 2015. 82, at 2. Plaintiffs state that they are
pleased with their modification, em though they assert that thépipal balance is higher in
this modification than in the modification thaeggotiated in March of 2013 with Chase at the
mediation. Dkt. 74-1at 13.

Plaintiffs assert in their Complaint th&PS received Plaintiff's first payment under the
modification on February 5, 2015, but failed to post the payment until February 24, 2015.

67, at 14 The Third Amended Complaint alleges that SPS’s statements do not match whe

payments are received, and that SPS is not dbyriagaplying payments in accord with the Dee

of Trust. Id. They refer to their March and Aprilesements, which are also attached to the
Third Amended Complaint (Dkts. 67-13 and 67-14)
SPS states that when it receives paymentloarathat is in litigation, it holds the

payment, reviews the payment and file, and itrexdits the payments. Dkt. 78. SPS has not

at

[€

A1”4

Dkt.

bn the

d
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charged Plaintiffs any interest, late fees or atiner charges in conneatiavith these payments|

Dkt. 78, at 3. SPS suspended all credit repottiitiy respect to the Plaintiffs from January 20
to March of 2015. Dkt. 78, at 3. SPS has repdtiedoan as current since March of 2015. [
78, at 3. Plaintiffs’ May and June 2015 accouateshents show payments applied and no fe
charged. Dkts. 78-3, @t4 and 78-4 at 2-4.

The Third Amended Complaint argues that in delaying crediting Plaintiffs’ timely
payments “and falsely maintain a delinquency as ‘Past Due 180 Daysag@emodification of
the loan, SPS predestines the modification’s deferred balance forgivemesstcl fail renderin
the stated principal forgiveness impossible to achieile.The credit reports attached to the
Third Amended Complaint, however, are dabefore the modification, November 9, 2014 (D
67-2) and April — July of 2014 (Dkt. 67-10).

Plaintiffs sent SPS a letter reference@dQualified Written Request” on April 24, 201
SPS sent an acknowledgement on April 29 5284d a response on May 11, 2015. Dkts. 78-
at 2-3; and 78-6 at 2-3.

B. PROCEDURAL HISTORY

15
DKt.

es

kt.

5.

51

This case was originally filed on July Z&)14. Dkt. 1. On October 30, 2014, the claims

asserted against Quality Loan Services CorpVashington were dismisse@kt. 33. Plaintiffs
filed their Second Amended Complaint on Maf; 2015 (Dkt. 54) and their Third Amended
Complaint on June 18, 2015 (Dkt 67).

Plaintiffs make claims agast Defendants Chase and SPS for: 1) the breach of the
implied duty of good faith and fair dealing, 2) tiggnce and wrongful faclosure, 3) violation
of the Washington ConsumBrotection Act, RCW 19.8&t. seq, 4) violation of the

Washington Collection Agncy Act, RCW 19.16.25@t. seq, 5) violation of the Washington

ORDER ON MOTIONS FOR SUMMARY
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Consumer Loan Act, RCW 31.04t. seq, 6) violation of te Washington Lending and
Homeownership Act, RCW 19.144.080, 7) violation of the Real Estate Settlement Proced
Act ("RESPA”), 12 U.S.C. 8§ 260Et seq, 8) violation of the Trut-in-Lending Act (“TILA”),
12 U.S.C. 8 1635t seq, and 9) violation of the Equé@lredit Opportunity Act (“ECOA”), 15
U.S.C. § 1691et seq Dkt. 61-1. Plaintiffs seek damagessts, attorneygees and other
statutory relief. Dkt. 61-1.

Trial is set to begin on September 28, 2015. Dkt. 53.

C. PENDING MOTIONS

Chase moves for summary dismissal of tlaénes asserted against it, arguing that
Plaintiffs’ state law claims (claims 1-6 ingfThird Amended Complaint) are preempted by th
Home Owners’ Loan Act, 12 U.S.C. § 1461-147BIOLA"), and so should be dismissed.
Dkts. 72 and 80. It also argues that, on thdtsjeeach of the state law claims should be
dismissed: 1) Plaintiffs’ claim for the breaghthe implied duty of good faith and fair dealing
should be dismissed because their claim is bdryethe statute of limitations and Plaintiffs
cannot point to contract provision which Chaseached, causing them damage; 2) Plaintiffs

claim for negligence and wrongful foreclossteuld be dismissed because Chase did not o

them a duty of care, nor can they show proxincaigse or damages, and there is no cause of

action for wrongful foreclosure if the foreclosuale has not been completed, 3) Plaintiffs’

claims under the Consumer Protection Act shixeldlismissed because Plaintiffs cannot pro
that they suffered any injury that was caushiiked to Chase’s conduct, and any Consumer
Protection Act claim arising owf conduct that occued prior to July 28, 2010 is barred by th
statute of limitations, 4) Plaintiffs’ claim fatiolation of the Washingin Collection Agency Act

should be dismissed against it because “mortgage banks and banks” like Chase are excl

ures

e

we

11

ded
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from its coverage and Plaintiffs fail to ediab that Chase violated the Washington Collectio
Agency Act; 5) Plaintiffs’ claim under the Wasgton Consumer Loan Act should be dismiss
because national banks, like Chase, are ex&mmptits coverage under RCW 31.04.025; and
there is no private right of aon under the Washington Lending and Homeownership Act aj
Plaintiffs’ claim should be dismissedd. Chase also moves for dismissal of the federal clai
arguing that: 1) Plaintiffs’ eim under RESPA fails becauseithetters of March 9, 2012 and
November 23, 2012 do not qualify as qualified entrequests under the statute and Plaintif
fail to allege any damages asesult of Chase’s alleged failut@ respond, 2) Plaintiffs’ TILA
claim is barred by the statute of limitations, andreif it wasn’t, Plaintifs point to no evidence
that Chase violated it or any damages they sedifas a result, and 3) Plaintiffs’ ECOA claim
fails because Plaintiffs have not shown that theymembers of a protected class or that the
were qualified for the credit for which they applied, and, further, the statute specifically ex
applicants that are in defafilom coverage under the ECOAd.

SPS also moves for summary dismissal of thend asserted against it. Dkts. 76 and
It argues that all Plaintiffs state law claithat are based on SPS’s reports to the consumer
reporting agencies are preempbgdthe Federal Credit Reporting tAd5 U.S.C. § 1681, and s
should be dismissed. Dkt. 76. As to the maritthe claims, SPS argues that: 1) Plaintiffs’
claim for breach of the implied duty of good faitidefair dealing should be dismissed becau
there is no evidence of a contract between $RFéintiffs, 2) Plaintiffs’ negligence and
wrongful foreclosure claims fail as a mattedla# because SPS did not violate a duty owed
Plaintiffs and “wrongful foreclosure” is not available where no foresksale took place; 3)
Plaintiffs’ Consumer Protection Act claim sholld dismissed because Plaintiffs can make r

showing that SPS violated the Act, 4) Ptdig’ claim for violation of the Washington

n
ed
6)
nd so
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S

y
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Collection Agency Act should be dismissed becausepreempted and because Plaintiffs ca
point to no evidence that SP®Mated the Act, 5) Plairfts’ claim under the Washington
Consumer Loan Act should be dismissed becRiseatiffs can point to no evidence that SPS
violated the statute, and 6)tie is no private right of action under the Washington Lending
Homeownership Act and sodrhtiffs’ claim under that stute should be dismissettl. SPS
argues that Plaintiffs’ three federal claims shdddlismissed because: 1) there is no privat
right of action for violation of TILA Regutaon X, so the TILA claim asserted against SPS
should be dismissed; 2) Plaintiffs claionsder RESPA should be dismissed because SPS ti
responded to Plaintiffs’ qualified written requestddhere is no private right of action regard
Plaintiffs’ RESPA claims based on 12 U.S§2609 regarding the handling of the escrow
account; and 3) Plaintiffs’ claim for violain of the ECOA should be dismissed because
Plaintiffs cannot show that SPS violated the Acil have not even alleged any discriminatio
by SPS.Id.

Plaintiffs respond and argue that theirstaliims asserted against Chase are not
preempted. Dkts. 79 and 83. They argue that: 1) their claim for breach of the duty of god
and fair dealing should not be dismissed, refeireg the modification mediation with Chase ir
relation to paragraph 12 “Borrower Not Bated; Forbearance by Lender Not a Waiver” ang
paragraph 19 “Borrowers Right to Reinstate afteceleration” of the Deed of Trust; 2) their
claim for negligence should not be dismisbedause Chase violated its duty of care when it
accepted the loan applications and its duty tgimae net present value under their pooling :
servicing agreements under R@A/.24.177; 3) Plaintiffs’ claimender the Consumer Protecti
Act should not be dismissed because Chase’s conduct regarding the mediation caused t

damages, 4) Plaintiffs’ claims under the Wagton Collection Agency Act are not preempte

and

D
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SPS is a servicer, and there asies of fact as to whether Chase was a bank or servicer; 3)

Plaintiffs’ claims under the Washington Consurbhean Act are not preempted, and 6) Chase

violated the Washingtobending Homeownership Actld. Plaintiffs argue that their three
federal claims should not be dismissed becad$eheir RESPA claims against Chase should
not be dismissed because there are issues adgdaotwhether their two letters were qualified
written requests and whether Plaintiffs were dgeasas a result of Chase’s failure to respong
SPS violated TILA Regulation >Xgnd 3) Plaintiffs did not rece the required notices when
Chase denied their loan modifications, and so halaim under the EOCA. Dkt. 79.
D. ORGANIZATION

This opinion will evaluate motions as they telto Plaintiffs sta law claims, addressing
first whether they are preempted by HOLA dhen second whether they fail on some other
basis. This opinion will thn address the motions as to the federal claims.

Il DISCUSSION

A. SUMMARY JUDGMENT STANDARD
Summary judgment is proper ornfithe pleadings, the discovery and disclosure material

file, and any affidavits show that there is no geaussue as to any material fact and that the

movant is entitled to judgmenst a matter of law. Fed. R. Civ. P. 56(c). The moving party i$

entitled to judgment as a matter of law wlilea nonmoving party fails to make a sufficient
showing on an essential element of a clairthe case on which the nonmoving party has the
burden of proof.Celotex Corp. v. Catretd77 U.S. 317, 323 (1985). There is no genuine is
of fact for trial where the record, taken as a whoteild not lead a ration#iier of fact to find

for the non moving partyMatsushita Elec. Indus. Co. v. Zenith Radio Co#75 U.S. 574, 586

(1986)(nonmoving party must pesg specific, significant probatvevidence, not simply “som

14

i, 2)

D
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metaphysical doubt.”)See alsd-ed. R. Civ. P. 56(e). Conversely, a genuine dispute over :
material fact exists if there is sufficieenidence supporting the claimed factual dispute,
requiring a judge or jury to resolviee differing versions of the truttAnderson v. Liberty
Lobby, Inc, 477 .S. 242, 253 (1986);W. Elec. Service Inc. v. Pacific Electrical Contractors
Association809 F.2d 626, 630 {oCir. 1987).

The determination of the existence of a matdect is often a close question. The court
must consider the substantive evidentiary butahthe nonmoving partyiust meet at trial —
e.g., a preponderance of the @rnde in most civil caseAnderson477 U.S. at 254, T.\\Elect.
Service InG.809 F.2d at 630. The court must resolve fasyual issues of controversy in favo

of the nonmoving party only whenelHacts specifically attestday that party contradict facts

specifically attested by the moving party. Themoving party may not merely state that it wiill

discredit the moving party’s evidence at trial, in the hopes thd¢eee can be developed at tr
to support the claimT.W. Elect. Service InaB09 F.2d at 630 (relying olnderson, supra
Conclusory, non specific statements in affidaaits not sufficient, and “missing facts” will not
be “presumed.”Lujan v. National Wildlife Federatiom197 U.S. 871, 888-89 (1990)..
B. HOLA’'S PREEMPTION OF STATE LA W CLAIMS AND THEIR MERITS
Congress enacted HOLA “to charter savings assiocis under federal law, at a time whe

record numbers of home loans were in defaultaasthggering number efate-chartered savin

associations were insolventSilvas v. E*Trade Mortgage Corpb14 F.3d 1001, 1004 (9th Cin.

2008). HOLA and its following agency regulatica® a “radical and comprehensive respon
to the inadequacies of the existing state sysés, so pervasive as to leave no room for stat
regulatory control.’ld. (internal citations omitted Accordingly, “the presumption against

preemption of state law is inapplicabldd.

=74

-
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D
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Under HOLA, Congress gave regulatory powethe Office of Thrift Supervision
(“OTS”). 12 U.S.C. § 1464. OTS promulgategreemption regulation in 12 C.F.R. § 560.2.
Silvas at 1005. The preemption regulation speeify preempts “state laws purporting to
impose requirements regarding,” asatevant here, the following:

(1) Licensing, registration, filingsr reports by creditors; . . .

(4) The terms of credit, including antiaation of loans ad the deferral and
capitalization of interest and adjustmetatshe interest rate, balance, payments
due, or term to maturity of the Ioaincluding the circumstances under which a
loan may be called due and payable upepfissage of time arspecified event
external to the loan;

(5) Loan-related fees, including without lBation, initial charges, late charges,
prepayment penalties, senvig fees, and overlimit fees;

(6) Escrow accounts, impound accounts, and similar accounts;

(7) Security property, including leaseholds;

(8) Access to and use offedit reports; . . .

(10) Processing, origination, servicing, satgurchase of, or investment or
participation in, mortgages;

(11) Disbursements and repayments. . . .

12 C.F.R. 8 560.2(b). The regulations also listestaws that are not preempted “to the exter
that they only incidentally affect the lending og@ons of Federal savings associations or arg
otherwise consistent with the purposéparagraph (a) of this section:”

(1) Contract and commercial law;

(2) Real property law; . . .

(4) Tort law;

(5) Criminal law; and

(6) Any other law that OTS, upon review, finds:
(i) Furthers a vital state interest; and
(i) Either has only an incidentaffect on lending operations or is not
otherwise contrary to the purposepeessed in paragraph (a) of this
section.

12 C.F.R. 8§ 560.2(c). “In addition to the matedim § 560.2(a) and (b), OTS has outlined a
proper analysis in evaluating whether aestatv is preempted under the regulatio®itvas at

1005. It provides:

—

h
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When analyzing the status of state lawsler § 560.2, the first step will be to
determine whether the type of law in questis listed in paragraph (b). If so, the
analysis will end there; the law is preempted. If the law is not covered by
paragraph (b), the next question is whethe law affects lendg. If it does, then,
in accordance with paragraph (a), the presumption arises that the law is
preempted. This presumption can be reveosdd if the law can clearly be shown
to fit within the confines of paragragb). For these purposgsaragraph (c) is
intended to be interpredenarrowly. Any doubt should be resolved in favor of
preemption.
Silvas at 1005 quotingOTS, Final Rule, 61 Fed.Reg. 50951, 5096667 (Sept. 30, 1996)).
Plaintiffs make state clainegyainst both defendants fat) the breach of the implied
duty of good faith and fair dealing, 2) negligemcel wrongful foreclosure, 3) violation of the
Washington Consumer étection Act, RCW 19.8&t. seq 4) violation of the Washington
Collection Agency Act, RCW 19.16.256%. seq 5) violation of the Washington Consumer L
Act, RCW 31.04gt. seq and 6) violation of the Wasigton Lending and Homeownership Ag
RCW 19.144.080.
Each of Plaintiffs’ state law claims will now be examined to determine whether any

preempted and if they are not, Defendants remaining arguments will be examined.

1. Breach of the Implied Duty dbood Faith and Fair Dealing

The nature of this claim, whether it is a gait claim or somethinglse, is unclear from
the Third Amended Complaint. Plaintiffs fail to identify the legal claimot their basis for it
(the mediator’s findings) in #ir Response and Rebuttal.

In Washington, “there is norée-floating’ duty of good faitnd fair dealing that is
unattached to an existing contrackKéystone Land & Dev. Co. v. Xerox Corp52 Wash. 2d
171, 177, 94 P.3d 945, 949 (2004). To the extenRlatiffs intend this as an independent
claim, it should be dismissed because Vifaglbn does not recognize such a claich. To the

extent that this claim is subsumed imiRtiffs’ claim under the Washington Consumer

ban

—

are
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Protection Act, that claim is discussed below. ti®extent that the claiis based on a violatioh

of a contractual duty, the claim is not preempted, but should be dismissed against both parties on

the merits.
In regard to preemption, this claim is not eegsly listed in § 560.2(b). To the extent that

it is intended as a contractah, it is excluded as beinggampted under 8§ 560.2(c)(1), so lon

(o]

as it “only incidentally affect[s]lending operations. 8§ 560.2(c). Rfaintiff intends this claim as
a contract claim, there is no showing that Washington’s implied duty of good faith and fait
dealing, which is imposed in every contrd8adlgett v. Sec. State Bardk,6 Wash.2d 563
(1991)), affects the lendingperations of the bank. Tlaity is not preempted.

As to the merits of the claim, a covenahgood faith and fair dealing exists only in
relation to performance ofspecific contract obligatiodohnson v. YousoofiaB4 Wash.App.
755, 762, 930 P.2d 921 (1998adgettat 570. This duty does not require a party to accept p
material change in thierms of its contractBadgetf at 569.

To the extent that Plaintiffsase this claim on a contract, this claim should be dismissed.
Plaintiffs have failed to identify a specific comtt obligation that either Chase or SPS did not
perform in good faith. Plaintiffdo not point to any contract lidmtion of SPS. As to Chase,
Plaintiffs refer to two paragphs of the Deed of Trustnd paragraph 12 “Borrower Not

Released; Forbearance by Lender Not a Wammed paragraph 19 “Borrowers Right to

—

Reinstate after Acceleration” but make no showirag dither of these paragraphs are helpful|to
their case. Paragraph 12 does not require odata that the lenderadify the terms of the

agreement, but only provides that certain agtg €xtension of time for payment, modification

acceptance of payments of third parties,ameatance of partial payments) do not constitute p

“waiver of or preclude the exercise of any tighremedy.” Plaintiffs make no showing that

ORDER ON MOTIONS FOR SUMMARY
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Chase acted in bad faith in regard to this miovi. Paragraph 19 requsréhat the Plaintiffs

agree to “pay[] the Lender all sums which thesuld be due under this Security Instrument gnd

the Note if no acceleration had occurred,” but dagsequire that the lender modify the loan
Plaintiffs make no showing that &be acted in bad faith in regaadthis provision. Plaintiffs
point to no evidence that they were preparectiastate the Deed of Trust. Plaintiff Johnson
testified that “I do not believewould have had adequatesoairces, without going back and
reviewing the financials, to g the loan current.” Dkt. 81-This claim should be dismissed
against both Defendants.

2. Negligence and Wrongful Foreclosure

Plaintiffs clarify intheir Response, that:

The negligence claim is meant to redress injury as a result [sic] Chase’s 70
month long delay in reviewing the Plaiifgi modification appliation. Plaintiffs

do not claim a violation of [Home Affdable Modification Program (“HAMP”)],

but claim that because of Chaseigjoing negligence and now SPS’s negligent

servicing of their loan, Plaintiffs were wied the full use of the benefits available

to them under HAMP.

Dkt. 79, at 11.

As to preemption, a claim for negligencenat preempted under 8 560.2(c)(4) so long
it “only incidentally affect[s]” lending operains. 8§ 560.2(c). However, Plaintiffs’ claim for
negligence against Chase — that it took over 70 hsaiot process their modification and that t
loan modification was improperly processeduld “affect” lending operations. Indeed, state
laws that “purport[] to impose requirements regagdi . . [loan] processing [or] origination” ar
expressly preempted under 8§ 560.2(b)(10). FurtPlaintiffs’ negligence claim against SPS

regarding negligent “servicing” of the loan is also preempted. Section 560.2(b)(10) also

preempts state laws seeking to impose requingsran the servicing of loans. Plaintiffs’

as

e
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negligence claims are preempted even though Hfaiattempt to couch them as traditional tg
claims. Even if these claims were not preemptednffgi claims should be dismissed.
“In order to prove actionable negligence, ai#ii must establish the existence of a d{

a breach thereof, a resulting injury, and proxintatesation between thedaich and the resultir

t

=

ity,

g

injury.” Schooley v. Pinch's Deli Mkt., Ind34 Wash. 2d 468, 474, 951 P.2d 749, 752 (1998).

Chase argues that it did not owe a duty oé ¢arthe Plaintiffs. Plaintiff argues that
Chase violated a duty of care when it accepted the loan applications. Dkt. 79. Plaintiff ci
California law for this proposiin. Under Washington law, however, lenders do not owe a
fiduciary duty to borrowers because tlemnduct their transactions at arm’s lengiiokarz v.

Frontier Fed. Sav. & Loan Asso83 Wn. App.456, 458-459 (1982%ee generally Klinger v.

WellsFargo Bank, NANo. 3:10-CV-05546-RJB, 2010 WL 5138478, at *4 (W.D. Wash. Der.

2010)(Plaintiffs failed to estabhed that Wells Fargo owed them a duty of care regarding th
mortgage). Plaintiffs also argtieat Chase violated its duty maximize net present value ung
their pooling and servicing agreements under RCW 61.24.177. Dkt 79. Plaintiffs fail to s
even that if Chase had a dutyder RCW 61.24.177, thatahduty was owed to them and not

beneficiaries under the pooling serving agreemeRlaintiffs have failed to show that Chase

owed them a duty of care. This claim should be dismissed.

As to SPS, Plaintiffs have also failed tomidio a duty of care th&PS violated. Furthe
Plaintiffs have not shown thltey have suffered damages as a result of SPS’s “breach.” A
from referencing SPS’s “negligence,” Plaintiffave failed to meaningfully address SPS’s
motion to dismiss the negligence claims againsiibreover, to the extent that Plaintiffs alleg

SPS was negligent in its credit reporting atigg, the claim is expressly preempted by 15

U.S.C. 8§ 1681h(e), which providés.. . no consumer may brirgny action or proceeding in the

fes

eir

er
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nature of defamation, . . . or negligence witbpet to the reporting afformation . . . to a
consumer reporting agency . . . except as te fa®ormation furnished with malice or willful
intent to injure such customer.” There isevadence that SPS acted with “malice” or a “willfu
intent to injure” the Plaintiffs. The negligence clagainst SPS should be dismissed.
Plaintiffs’ claim for “wrongful forecloare” under Washington’s Deeds of Trust Act
(“DTA”), RCW 61.24,et seq, should be dismissed. “Therens actionable, independent cau
of action for monetary damages under the bB&ed on DTA violations absent a completed
foreclosure sale.’Frias v. Asset Foreclosure Servs., |81 Wash. 2d 412, 429 (2014). No
foreclosure sale took place hereahe claim should be dismissedagt both Defendants.

3. Violation of the Washington Consumer Protection Act - RCW 19.86

In regard to HOLA preemption, this claim is retpressly listed in2 C.F.R. 8§ 560.2(b)

To the extent that this claim is a form of ttay, it is excluded from being preempted under §

560.2(c)(4), so long as it “opincidentally affect[s]” leding operations. § 560.2(c).

To the extent that Plaintiffs’ Consumer Protection Act claim is based on Chase’s ¢
regarding the foreclosure mediation, in paréecuthe “bait-and-switchdf offering something
different at mediation then wan the final loan documents, the claim is not preempted by
HOLA. There is no showing that this claim “afte lending operations.It does not address th
actual rates or terms offered butnelg addresses the failure of Chae adhere to what it agre
to do. Accordingly, to the extent that the clainpiemised on the certifition of bad faith after
the mediation, it is not preempted.

The Washington Consumer Protection Act idified in RCW 19.86. In order to make
claim under the Washington Consumer Protection Riaintiffs must show: (1) an unfair or

deceptive act or practice; (2) occurring in tradeommerce; (3) that impacts the public inters

bnduct

e
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(4) causes injury to the Plaintiffs’ bness or property; and (5) causatidhangman Ridge
Training Stables v. Safeco Title Ins. @65 Wn.2d 778, 780 (1986).

As is relevant to Chase, the Washingtayidature has determined that a bad faith
certificate in a mediation establishes the first ed@ments of a Consumer Protection Act clai
RCW 61.24.135(2). There is no digp that Chase’s conduct complained of in regard to the
mediation “impacts the public interest.” Chasguas that Plaintiffs cannot show an injury or
causal connection between Plaintiffs’ ings and Chase’s conduct. Dkt. 72.

“The CPA's requirement that injury beliasiness or property ebkudes personal injury,
‘mental distress, embarrassment, and inconvenierfeeds v. Asset Foreclosure Servs.,.Inc
181 Wash. 2d 412, 431 (2014)upting Panag v. Farmers Ins. Co. of Wadl66 Wash.2d 27, 5
(2009)). Financial consequences of these types of personal injuries are also exdluded.

The CPA addresses “injuries” raththan “damages,” and so quifiable monetary loss is not

mn.

a

7

required. Id. (citing Panag 166 Wash.2d at 58). “The injury element can be met even where

the injury alleged is both minimal and temporarid’ As is relevant here, “[w]here a more
favorable loan modification would have begmanted but for bad faith in mediation, the
borrower may have suffered an injury t@perty within the meaning of the CPAFrias v.
Asset Foreclosure Servs., Int81 Wash. 2d 412, 431-32, 334 P.3d 529, 538. (2014).
Here, Plaintiffs allege that they were denied the chance to obtain a reasonable loa

modification because Chase refused to padteipn mediation in good faith by changing the

terms agreed upon after Plaintiffs made the thiakpayments. Plaintiffs state that they wer¢

damaged in the form of “increased cost of ttenl terms of fees, interest, escrow advance
and the bloated unpaid principle” and becadseJohnson was unable t@ansition to higher

paying work (Dkt. 67-19) and Ms. Urner hadaée on extra work, and both had their credit

174
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negatively impacted (Dkt. 67-20). dhtiffs have pointed to suffient issues of fact as to
whether they were injured by Cleés conduct at the mediation.
SPS’s motion to summary dismiss the ConsuRrotection Act claim against it should

be granted. Although Plaintiffdl@ge in their Third Amended @aplaint that SPS violated the

Consumer Protection Act becauddhe “conflicting and error dden statements,” Plaintiffs do

not respond the SPS’s evidence regarding the pagitérir application and that no fees or
other penalties were assessedrtltar, Plaintiffs offer no evide® that they were in any mann
damaged by SPS’s alleged violation.

4. Violation of the Washington Qlection Agency Act - RCW 19.16.250

The Plaintiffs’ claim here is utear. Plaintiffs’ Complaint alleges that Chase violated the

Washington Collection Agency Act by “publishiagNotice of Default bereft of any accounting

for the numerous payments borrowers made” antigmpting to collect the arrears, interes
amounts, and costs that the Defendants’ ownfaitld delay prejudicially inflated.” Dkt. 67.

To the extent this claim challengesvaould impose requirements regarding how
Defendants determine the loan’s “balance, paysmeéune, or term to maturity of the loan,
including the circumstances under which a loan may be called due and payable upon the
of time or a specified event external to than” or “loan-relatedees, including without
limitation, initial charges, late charges, prepaghpenalties, servicingés, and overlimit fees,
this Washington Collection Agency Act alaiis preempted by § 560.2(a). 12 C.F.R. §
560.2(b)(4)-(5).

Further, this claim should be dismissediagt Chase because the statute expressly
excludes “mortgage banks and banks” frontdgerage. RCW 19.16.100(5)(c). Plaintiff

asserts that there are issuesaat fas to this issue, but do notrgetheir burden to point to any.
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Additionally, Plaintiffs make no siwing that the Notice of Default was deficient, or that Chg
should be held liable for the foreclosure truspemlity Loan Service’s issuance of the Notice
Default. Chase’s motion to dismiss this claim should be granted.

As to SPS, Plaintiffs Third Amended @gplaint alleges that SPS violated the
Washington Collection Agency Act based on SP&tmued to negatively report Plaintiffs’
credit to credit bureaus, even whitéaintiffs were still trying tavork out a loan modification;”
SPS “failed to remove its negative reporting immection with Plaintiffs in the three months
since Plaintiffs signed the modification agreemeand “is still reportingPlaintiff's delinquency
as ‘Past due 180 days despitednauary 7th loan modification bging the loan current.” DKkt.
67. The reports Plaintiffs rely upon, though, are dated November 9, 2014 (Dkt. 67-2) and
July of 2014 (Dkt. 67-10).

The Washington Collection Agency Act claasserted against SPS should also be

dismissed. The Federal Credit Reporting Act specifically preempts state law claims relatg

the “reporting of information . . . against apgrson who furnishes information to a consumer

reporting agency.” 15 U.S.C. 81681h(e). Adiden failing to support their claim with any
factual proof, Plaintiffs’ Waghgton Collection Agency Act clai against SPS is preempted g
should be dismissed.

5. Violation of the Washington éhsumer Loan Act - RCW 31.04

In regard to their claim foriolation of the Washington Coasier Loan Act, Plaintiffs’
Third Amended Complaint alleges that:

Defendants Chase and SPS's actions serviRlaigtiffs’ loan resulted in a total
failure to comply with the CLA’s mrtections. Defendant Chase failed to
adequately respond to Plaintiffs’ loarodification requests, loan disputes, and
loan management inquiries by failing to timely provide Plaintiffs with the
information and authority to angwquestions and resolve issues.

1Se
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Dkt. 67.

As to Chase, the Washington Consumer Loan Act, by its express terms, does not
“[a]ny person doing business under and as permiyedny law of this state or of the United
States relating to banks, savingsks trust companies. . .” Chase, as a bank, is exempt frg
the statute. Plaintiff points two evidence to the contrary.

Plaintiffs’ claims for violation of th&Vvashington Consumer Loan Act should be
dismissed in regard to SPS. Plaintiffs faihtake any allegations, much less point to any
evidence that SPS violated the Washington Consumer Loan Act.

6. Violation of the Washington Leni and Homeownership Act - RCW
19.144.080

Under the enforcement provisions of iMashington Lending and Homeownership Ag

apply to

~—+

RCW 19.144.120, the director or direcs designee, may take actions “to enforce, investigale,

or examine persons covered by this chapté&ctordingly, there is no private right of action
under the Washington Lending and Homeowner#ltip Plaintiffs do not respond to this
argument. The claim should be dissed against both Defendants.

7. Conclusion on State Law Claims

All Plaintiffs’ state law claims should lsmissed except the Consumer Protection Act
claim asserted against Chase fobasl faith in the mediation.

C. FEDERAL CLAIMS

As to the federal claims, Plaintiffs’ TkirAmended Complaint alleges the Defendants
violated RESPA, TILA, and ECOA. Dkt. 67.

1. RESPA

RESPA provides in pertinent part:
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If any servicer of a fedeltg related mortgage loan receives a qualified written
request from the borrower (or an agent of the borrower) for information
relating to the servicing of such loan, the servicer shall provide a written
response acknowledging receipt of torrespondence within 20 days
(excluding legal public holidays, Satlays, and Sundays) unless the action
requested is takenithin such period.

12 U.S.C. 8§ 2605 (e)(1)(A). A “Qualified WrittdRequest” (“QWR?”) is defined as a written
document including the name and account obtbreower and “includes a statement of the
reasons for the belief of the borrower, to theeekapplicable, that ¢haccount is in error or
provides sufficient detail to the servicer regagdother information sought by the borrower.”
U.S.C. 8§ 2605 (e)(1)(B). When a loan seev receives a QWHRRESPA requires that:

Action with respect to inquiry: Not latéhan 60 days (ekeding legal public
holidays, Saturdays, and Sundays) dfterreceipt from any borrower of any
qualified written request under paragraphdfd, if applicable, before taking
any action with respect to the inquof/the borrower, the servicer shall
(A) make appropriate corcgons in the account of the borrower, including
the crediting of any late chargespanalties, and transmit to the borrower
a written notification of such correot (which shall include the name and
telephone number of a representative of the servicer who can provide
assistance to the borrower);
(B) after conducting an investigatigmovide the borrower with a written
explanation or clarifiation that includes
() to the extent applicable, a statent of the reasons for which the
servicer believes thaccount of the borrower is correct as
determined by the servicer; and
(if) the name and telephone number of an individual employed by,
or the office or department,ahe servicer who can provide
assistance to the borrower; or
(C) after conducting an investigatiqurovide the borrower with a written
explanation or clarifiation that includes
() information requested by the mower or an explanation of why
the information requested is unavailable or cannot be obtained by
the servicer; and
(if) the name and telephone number of an individual employed by,
or the office or department,ahe servicer who can provide
assistance to the borrower.

12 U.S.C. § 2605 (€)(2).
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The Third Amended Complaint assertattbn March 7, 2012 and November 19, 2012

Plaintiffs sent a letters to Chase, entiti€ialified Written Request.” Dkt. 67. These

documents are attached to the Third Amendeah@aint. Dkt. 67-6. The March 7, 2012 lette

makes requests for 45 different sets of documddtsincluded was requests for:

Dkt. 67-6. Plaintiffs also attach another letiso dated March 7, 2015 and addressed to C

which provides:

7. An accounting of all payments on tRieomissory Note that went to each

owner of the Promissory Note.

8... The amount of all payments on this Promissory Note that went to each owner
and part owner of the Promissory Note.

9.- An accounting of payment history from borrower on the Promissory Note and
the Deed of Trust, including who suphyments went to, the breakdown of such
payments as to the principal, intere$¢®s, costs and atdd of each and every

credit and debit posted on relating to thised of Trust and Promissory Note. . .

17. A breakdown of the current escrovaaie showing how it is calculated and

the reasons for any increase.

18. A copy of any annual escrow statements and notices of a shortage, deficiency
or surplus.

This is a written request under t8tate of Washington RCW 31.04.290. | dispute
the total amount owed according to ignthly Billing Statement and request

that you send me information about the fees, costs and escrow accounting on the
above-referenced loan. In addition, thare serious concerns regarding the
application of previous scheduledrjpelic payments made to you. . . .

Specifically, I/We are requesting an iteation and copies of the following:

1. A detailed accounting of My/Oaxccount(s) associated with the above
referenced loan including all funds paidd disbursed from -said account(s);

2. A breakdown of the current escrovaaies showing how they are calculated
and the reasons for any increase/decresgee the inception of the loan and any
internal code definitions if applicable;

3. A copy of any annual escrow statements and notices -of any shortage,
deficiency or surplus; sent to Megldince the inception of this loan;

4. An a accounting of any late feesaoped, inspection fees, Administrative
Fees/Costs, BPO's and the dates and the reason for each;

5. Amount necessary to reinstate My/@nan if delinquent per your records;

6. The payoff amount plus the per diem interest rate good for 15 days from the
date of your response;

7. Please immediately credit any miskgub schedule periodic payments to

=

nase

ORDER ON MOTIONS FOR SUMMARY
JUDGMENT- 22



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

My/Our account per 12 U.S.C. § 2605(j))éd or other Statutes, Laws, Acts,
Regulations . . .

Please acknowledge and answer thigiest as required lifie Real Estate
Settlement Procedures Act, and in ademce with the required time frames for
the same.

Dkt. 67-6. The November 19, 2012 letter, agairest#htat it is a “qualified written request” ar
specifically ask for:

1. A detailed accounting of My/Our amant(s) associated with the above
referenced loan including all funds paid and disbursed from said account( s);
2. A breakdown of the current escrownacfjes showing how they are calculated
and the reasons for any increase/decrsia®e the inception of the loan and any
internal code definitions if applicable;

3. A copy of any annual escrow statts and notices of any shortage,
deficiency or surplus; sent to Megldince the inception of this loan;

4. An a accounting of any late feesaoped, inspection fees, Administrative
Fees/Costs, BPO's and the dates and the reason for each;

5. Amount necessary to reinstate My/@nan if delinquent per your records;

6. The payoff amount plus the per diem interest rate good for 15 days from the
date of your Response. . .

No response was sent to any of the above letdasPlaintiffs continwtto try and get a loan
modification. See Generallypkts. 67-19 and 67-20.

Plaintiffs’ RESPA claims asserted againsa€d should not be dismissed. At least, th
are issues of fact as to whetlieese letters constitute “qualifieditten requests” under RESP
Further, although Chase argues that Plaintiffs cannot show darRéajasffs point out that the
long loan transaction historjn@ws a “large number of “UNAPPLIE payments and fees with

no explanation.” Dkt. 79. There are at least issues of fact as to whether Plaintiffs were d

as a result of Chase’s failure to respond. €lsasotion to summarildismiss the RESPA claim

asserted against it based orféiture to respond t@laintiffs’ March and November 2012 lette

should be denied.

d
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In regard to SPS, PlaintiffRESPA claim should be dismisseBlaintiffs fail to respond
to SPS’s arguments that they daspond to Plaintiffs’ qualified witen request. Plaintiffs faile
to respond to SPS’s argument that there meaprivate right of action under RESPA for
violations of 12 U.S.C. § 2609. SPS’s motiordiemiss Plaintiffs’ RESPA claim against it
should be granted.

2. TILA

A claim for monetary damages under TILA “miag brought ... within one year from th
date of the occurrence of thimlation.” 15 U.S.C. § 1640(e). AILA violation occurs at the
time the loan documents are sign8de Meyer v. Ameriquest Mortgage (332 F.3d 899, 902
(9th Cir.2003) see also Vatomanyuk v. Quality Loan Service Corp. of Washjr@fién
F.Supp.2d 1242, 1244 (W.D.Wash.2010).

Plaintiffs fail to respond to Chase’s argumethiat the TILA claim asserted against it
should be dismissed due to the statute of lithoites, or that Chasedinot violation TILA.
Plaintiff's claims against Chase forol@tion of TILA should be dismissed.

Plaintiffs argue in their mgponse that SPS violated TILARegulation X. Dkt. 79.
Regulation X of TILA provides:

No servicer shall fail to credit a pedic payment to the consumer’s loan account

as of the date of receipt, except whedetay in crediting does not result in any

charge to the consumer or in the reporting of negative information to a consumer

reporting agency, or except as providegamagraph (c)(1)(iiipf this section.
12 C.F.R. 226.36(c)(1)(i). SPS moves for dismiss#hisfclaim against it, arguing that there
only a private right of actiofor violations of Part Bf TILA, 88 1631-1651, but not for
violations of Regulation X. Dkt. 8Zifing 15 U.S.C. § 164Kievman v. Fed. Nat'| Mortg.

Assoc.901 F. Supp.2d 1348, 1353 (S.D Fla. 2012)(holdiag ttiere is no private right of actic

under 12 C.F.R. 226.36(c)(1)(i), and Federal Begj Volume 78, Part Ill (Feb. 14, 2013)(“TH

e
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Bureau and prudential regulatordivise able to supervise servicers within their jurisdiction tg
assure compliance with these requirements larettill not be a priate right of action to
enforce these provisions)). SPS agthat it is not a “creditdras defined under TILA, and sg
no relief may be had from itd. (citing 15 U.S.C § 1602(g)). SPS alsoints out that even if
there were a private right of action, and itreva “creditor” SPS hasorrectly applied all
Plaintiffs’ surpluses, and did not puse any late fees or charged.

Plaintiffs fail to address SPS’s argumerattthere is no private right of action for
violations of Regulation X. RBlIntiffs fail to address SPS’s ament that it is not a “creditor”
under the Act. Plaintiffs’ TILA clainagainst SPS should be dismissed.

3. ECOA

The ECOA was enacted to prohibit creditoanirdiscriminating against applicants on

the basis of race, color, religiomational origin, sex, marital status,age. 15 U.S.C. § 1691(4).

“In enacting and amending the ECOA, Corsgreecognized that a prohibition against
discrimination in credit provides a much-needeédition to the previasly existing strict
prohibitions against discrimitian in employment, housing, ting, education, and numerous
other areas.Bros. v. First Leasingr24 F.2d 789, 794 (9th Cir. 1984). Under the EOCA, a
creditor must provide a statement of reasonsfo*adverse action” against an applicant. 15
U.S.C. § 1691(d). An “adverse amii’ is defined as: “a denial oevocation of credit, a chang
in the terms of an existing creditrangement, or a refusal tagt credit in substantially the
amount or on substantially the same terms requestdd.An “adverse action” excludes “a
refusal to extend additional credit under an existing credit arrangement where the applica
delinquent or otherwise in defiauor where such additionalexlit would exceed a previously

established credit limit."1d.

D
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To make a claim under the ECOA, Plaintiffisist show: 1) they are members of a
protected class; (2) they applied for credit vdéfendants; (3) they qualified for credit; and (4
they were denied crediespite being qualifiedSee Hafiz v. Greenpoint Mortgage Funding
Inc., 652 F. Supp. 2d 1039, 1045 (N.D. Cal. 2009).

Plaintiffs claim under the ECOA, assertaghinst both Defendants should be dismiss

Plaintiffs have failed to show that they are memludra protected class. Plaintiffs fail to sho

that SPS denied them credit. Plaintiffs faileghow that they were qualified for the credit fof

which they applied with Chase. Further, a& time Chase denied the@rious loan modificatio
applications, Plaintiffs were “delinquent or otiwése in default” so Chase’s denials were not
considered “adverse actions” under the ECOA. Ritsritave failed to pointo any evidence to
support their claim under the BXA against either Defendaahd so the claim should be
dismissed.

4. Conclusion Regarding Plaintiffs’ Federal Claims

Plaintiffs’ RESPA claim against Chase should not be dismissed. Plaintiffs’ remaining
federal claims should be dismissed.

D. REMAINING CLAIMS

The remaining claims in this case are 1) mRls’ Consumer Protection Act claim based i
Chase’s bad faith conduct in the foreclosurdiatgon and 2) Chasg'violation of RESPA
regarding Plaintiffs letters dflarch and November of 2012. Chase’s motion to dismiss the
claims asserted against it should be gran®@S’s motion to summarily dismiss all claims

asserted against it should be granted.
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II. ORDER
Therefore, it is hereb@ RDERED that:
e Defendant JP Morgan Chase Bank N.A.'s Motion for Summary Judgment ([
72) is:
o DENIED as to Plaintiffs’ Consumer &ection Act claim and the RESP
claim and
0 GRANTED as to all remaining claims;
e Defendant Select Portfolio Servicinggclis Motion for Summary Judgment (DK
76) iIsGRANTED; and
o All claims asserted against Defend&edect Portfolio Servicing, Inc. arg
dismissed.
The Clerk is directed to send uncertified cométhis Order to all counsel of record ar
to any party appearingro seat said party’sast known address.

Dated this 11 day of August, 2015.

ol e

ROBERTJ.BRYAN
United States District Judge

Dkt.

A
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