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o UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
9 AT TACOMA
10
11| LORILEE SCOTT, an individual CASE NO. C14-5684 RJB
Plaintiff, ORDER DENYING DEFENDANT
12 CIBER'S AMENDED MOTION TO
s V. DISMISS AS MOOT

SECRETARY ERNEST MONIZ, US
14 Department of Energy, and CIBER INC, a
Colorado Corporation,

15
Defendants.
16
17 This matter comes before the Court on Defendber, Inc.’s (Ciber) amended motion

18 || to dismiss pursuant to Fed. R. Civ. P. 12(b)(6)rifhiLori Lee Scott’s ($ott) remaining claim

UJ

19 || against Ciber under the Fair Labor Standatds (FLSA), 29 U.S.C. § 201, et seq., and the
20 || Washington Law Against Discrimination (WIDY, RCW 49.60. Dkt. 46. The Court has

21 || considered the pleadings in support of andgposition to the motions and the record herein
22 INTRODUCTION AND BACKGROUND

23 This is an employment discriminati@action. Dkt. 10. On August 29, 2014, Scott

24 || commenced this lawsuit against the Departmeinargy (DOE) and Ciber, alleging violations
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of Title VII, Washington Law Against Discrimitian (WLAD), and the Equal Pay Act. Dkt. 1
14-16. On September 26, 2014, Scott fildtirat Amended Complaint adding factual
allegations pertaining to thelgaustion of her administrativemedies, adding a Fair Labor
Standards Act (FLSA) claim, and withdrawing tBqual Pay Act claim. Dkt. 10. Defendant
DOE filed an Answer to the Amended Complaibtkt. 26. Ciber did not file an Answer.

On October 10, 2014, Ciber filed a motiordiemiss Scott’'s claims under the WLAD

and FLSA pursuant to Fed. R. Civ. P. 12(b)(6}ma basis that these claims are barred by the

applicable statutes of limitations. Dkt. 14.
On the same date, October 10, 2014, Cikso filled a motion for partial summary

judgment seeking dismissal of Scott’s Title VII claims. Dkt. 15.

On November 17, 2014, the Court granted Ddéat Ciber's motion for partial summalry

judgment, dismissing with prejig Scott’s claims against Ciblerought under Tie VIl (causes
of Action Nos. 2 and 5 in the First Amended Complaint). Dkt. 36.
On November 24, 2014, the Court denied 8sototion for leave to file a second

amended complaint. Dkt. 44.

On November 25, 2014, Scott filed a Notice/oluntary Dismissal pursuant to Fed. R.

Civ. P. 41(a)(1)(A)(i). Dkt. 45.

The following day, November 26, 2014, Cibdedi an Amended Fed. R. Civ. P. 12(b)
Motion to Dismiss Scott’s claims under the WLAIDd FLSA. Dkt. 46. Within the amended
motion to dismiss, Ciber argues that Scatt$ice of voluntary dismissal is impropdd. at 2.

On December 4, 2014, Scott filed a motion tikstCiber’'s amended motion to dismis
arguing the notice of voluntary disssal ended all claims agairGiber and that there remain r

claims that are subject to digsal with prejudice. Dkt. 47.
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VOLUNTARY DISMISSAL AND MOTIONSFOR PARTIAL SUMMARY JUDGMENT

Fed. R. Civ. P. 41(a)(1)(A) provides thahétplaintiff may dismiss an action without
court order by filing: (i) a noticef dismissal before the opposipgrty serves either an answe
or a motion for summary judgmentThe rule confersn the plaintiff

an absolute right to voluntarily dismiss higtion prior to servicby the defendant of an
answer or a motion for sumnygudgment. A plairiff may dismiss hisaction so long as
the plaintiff files a notice oflismissal prior to the defend&nservice of an answer or
motion for summary judgment. The dismissatfifective on filing ad no court order is
required.... The filing of a notice of voluntasismissal with the court automatically
terminates the action as to the defendaiis are the subjects of the notice.... Such a
dismissal leaves the partiestasugh no action had been brought.

American Soccer Co., Inc. v. Score First Enterprises, a Div. of Kevlar, 187 F.3d 1108, 1110 (9th

Cir. 1999);Wilson v. City of San Jose, 111 F.3d 688, 692 (9th Cir.1997Unless the notice (

voluntary dismissal states otherwise, the désaii is without prejudee Fed. R. Civ. R.

41(a)(1)(B). The rule does not authorize the ttwitake into consideration any matters o
than whether the defendant has previously ansavor filed a motion for summary judgmg
American Soccer Co., Inc., 187 F.3d at 1112. The fact that defendant has a Fed. R. (
12(b)(6) motion pending at the tinpdaintiff files a notice of valntary dismissal has no effect
plaintiff's absolute right to a vahtary dismissal without prejudicdd; Svedberg v. Marotzke,
339 F.3d 1139, 1143-46 (9th Cir. 2003)n order to cut off theplaintiff's right to dismiss
voluntarily without prejudice, # defendant must serve ansaer or a motion for summa
judgment. American Soccer Co., Inc.,, 187 F.3d at 1112. Plaintiffontinues to enjoy th
protections of Fed. R. Civ. P41(a)(1)(A) until such time as thiefendant serves an answe
motion for summary judgmenSwedberg, 339 F.3d at 1146.

In light of this authority,Scott’'s right to a voluntary dinissal without prejudice

unencumbered by Ciber’'s motion to dismiss.

pf

her

nt.

Civ. P.

on

ry

or

S

ORDER DENYING DEFENDANT CIBER’S
AMENDED MOTION TO DISMISS AS MOOT- 3



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Ciber argues, however, thatdBcis precluded from obtainirg voluntary dismissal of the

remaining claims pursuant to Fed. R. Civ. P.aJ{()(A)(i) because Ciber previously serve

“motion for summary judgment” on Scotfistle VII claims. See Dkt. 46 at 2.

Ciber’s argument is unpersuasive. Cibernot file a motion for summary judgment o
the claims at issue, i.e. FLSA and WLAR.ber filed a “Motion for Partial Summary
Judgmenton the claimsbrought byScottunderTitle VII. Dkt. 15. The notice of voluntary
dismissal, filed after the Court dismissedo8¢s Title VII claims, is directed to all
claims remaining against Ciber. See Dkt. 45. These remaining claimfLBA and
WLAD, were not the subject of any motion for summary judgment.

Fed. R. Civ. P. 56(a) provides that a party may move for summary judgment

partial summary judgment, identifyingach claim on which summary judgment is

sought. Ciber did not move for summary judgment onEbh8A and WLADclaims,

instead, it chose to file a motion to dismiss these claims pursuant to Fed. R. Civ. R.

12(b)(6). As previously noted, a motion to dismiss does not precliész aR. Civ. P.
41(a)(1)(A)(i) notice ololuntary dismissalThat the Title VII claims were dismissed with
prejudice pursuant to a grant of partial summary judgment does not preclude volun
dismissal of the remaining claims without prejudice pursuariem. R. Civ. P.
41(a)(1)(A)(i). SeaWynn v. National Broadcasting Co., Inc., 2002 WL 31681865 (C.D. Cal.
2002). Having failed to have answered andhasting served a motion for summary judgmer
on the FLSA and WLAD claims, Scott is déletd to voluntary disnssal without prejudice
pursuant to Fed. R. @iP. 41(a)(1)(A)(i).

On November 25, 2014, Scott file notice of dismissal pursnt to Federal Rule of
Civil Procedure 41(a)(1)(A)(i).-The filing of the notice of vaintary dismissal automatically
terminated the action, “leav[ing] mole for the court to play.’American Soccer Co., Inc., 187

F.3d at 1110. Accordingly, all claims agaiefendant Ciber have been dismissed.
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CONCLUSION

Plaintiff Scott filed a valid niice of voluntary dismissal of the remaining claims asse
against Ciber. These claims, FLSA and WLA#De dismissed without prejudice pursuant to
Fed. R. Civ. P. 41(a)(1)(A)(i). All claims amst Ciber having been dismissed, Ciber is no

longer a party to this action.
Accordingly, it is herebYDRDERED:

1. Defendant Ciber, Inc.’'s Amended Motion@esmiss Plaintiff's Claims under the
FLSA and WLAD (Dkt. 46) iDENIED asMOOT.

2. Plaintiff Scott’s Motion toStrike (Dkt. 47) iDENIED ASMOOT.

3. Defendant Ciber, Inc.’s Math for Sanctions (Dkt. 50) BENIED ASMOOT.

4. Plaintiff's action shall proceed againstf®edant Ernest Moniz, Secretary, US
Department of Energy.

Dated this 15 day of December, 2014.

ol e

ROBERTJ.BRYAN
United States District Judge
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