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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT TACOMA
MORGAN WEIMER, CASE NO. 3:14-CV-05713-RJB
Plaintiff, ORDER ON MOTION FOR
SUMMARY JUDGMENT AND
V. MOTION TO STRIKE

THE CITY OF SEQUIM,

Defendant.

This matter comes before the Court on De#mnt’'s Motion for Summary Judgment (D
14) and Plaintiff's Motion to Stkie (Dkt. 23). The Court has cadsred the pleadings filed in
support of and in opposition to thations and the file herein.

PROCEDURAL HISTORY

This case stems from an incident of alleged excessive force by law enforcement fg
City of Sequim, Defendant, against Morgan Weinidaintiff. Dkt. 1. Plaintiff makes federal
claims against the City for violation of hieth Amendment rights pursuant to 42 U.S.C. §
1983 undeMonell v. Department of Social Servs., 436 U.S. 658 (1978) and state claims for
assault and batteryid.

RELEVANT FACTS

Although much of the incidementral to this case was ¢aped on video, the parties’

characterizations of the events differ. Accoglio Defendant, City of Sequim officers Denni
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Turner, and Larson responded to a report of disiuce at the Oasis Band Grill. Defendant
alleges that the officers observed Plaintiffkgranother person withis elbow, after which
Officers Larsen and Dennis escort@dintiff out of the bar. Defelant claims Plaintiff resisted
the arrest, and as he passed through thelesit, Plaintiff's momentm carried him onto a
planter box directly outde. Defendant contends thatdpite of verbal commands, Plaintiff
continued to resist, so Officearsen utilized three “impastrikes” to coerce Plaintiff's
compliance with attempts to handcuff him, aftdrich he ceased resistance and was taken i
custody. Dkt. 14, at 2, 3.

Plaintiff recites the facts flerently. According to Plaintt, officers observed Plaintiff
moving his elbow to distance himself frather patrons, who had taunted and bumped up
against Plaintiff and a friend. Officer Dennis apgmbed Plaintiff and asked him to come outs
and talk, a request that Plafhcontends he responded wittNo problem, officer.” Plaintiff
states that when Plaintiff started walking todsthe exit, Officer Dens pushed Plaintiff out
the door and into a planter box, after which Offibennis punched Plaintiff three times in hig
lower back. Plaintiff maintains &tiff did not physically resistfficers. Dkt. 23, at 3, 4.

Plaintiff also alleges that, following the ideint, City Attorney for the City of Sequim,
Craig Ritchie, spoke to media about the caseladieg that “From whakve seen, it fits our
training, it fits standard practice, it fits our pids.” Additionally, According to Plaintiff, the

Chief of Police, Bill Dickinson, reviewed an irstggation of the incident, and in a letter to

Plaintiff, acknowledged that “the event did ocduut [] the officer’s actions . . . were consiste
with their training, the Department’s policiesdathe Laws of the State of Washington.” Dkt.
at 10-12.

SUMMARY JUDGMENT STANDARD

1to
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Summary judgment is proper onfythe pleadings, the discovery and disclosure mate
on file, and any affidavits showdhthere is no genuine issue asitry material fact and that th
movant is entitled to judgmeas a matter of law. Fed.Rv(P. 56(c). The moving party is
entitled to judgment as a matter of law wlilea nonmoving party fails to make a sufficient
showing on an essential element of a clairthe case on which the nonmoving party has the
burden of proof.Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1985). There is no genuine is
of fact for trial where the record, taken as a whoteyld not lead a ration#dier of fact to find
for the non moving partyMatsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 584
(1986)(nonmoving party must pesg specific, significant probagvevidence, not simply “som
metaphysical doubt.”)See also Fed.R.Civ.P. 56(e). Convergeh genuine dispute over a
material fact exists if there is sufficieenidence supporting the claimed factual dispute,
requiring a judge or jury to resolviee differing versions of the truttAnderson v. Liberty
Lobby, Inc., 477 U.S. 242, 253 (1986));W. Elec. Service Inc. v. Pacific Electrical Contractors
Association, 809 F.2d 626, 630 (9th Cir. 1987).

The determination of the existence of a matdect is often a close question. The col
must consider the substantive evidentiary butahthe nonmoving partyust meet at trial —
e.g., a preponderance of the eride in most civil case#Anderson, 477 U.S. at 254T.W. Elect.
ServicelInc., 809 F.2d at 630. The court must resolve facyual issues of controversy in favo

of the nonmoving party only wheneliacts specifically attestday that party contradict facts

specifically attested by the moving party. Themoving party may not merely state that it wi

discredit the moving party’s evidence at trial, in the hopes thd¢rese can be developed at tr
to support the claimT.W. Elect. Service Inc., 809 F.2d at 630 (relying ofnderson, supra).

Conclusory, non specific statements in affidaaits not sufficient, and “missing facts” will not

rials
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be “presumed.”Lujan v. National Wildlife Federation, 497 U.S. 871, 888-89 (1990).
DISCUSSION

1. Claims Under 42 U.S.C. § 1983

In order to state a claim under 42 U.S.C. § 1@88&mplaint must allege that the conduct
complained of was committed by a person acting uodier of state law, and that the conduc
deprived a person of a right, privilege, or immunity secured by the Constitution or laws of
United StatesParratt v. Taylor, 451 U.S. 527, 535 (1981gverruled on other grounds, Daniels
v. Williams, 474 U.S. 327 (1986Haygood v. Younger, 769 F.2d 1350, 1354 (9th Cir. 1985),
cert. denied, 478 U.S. 1020 (1986). A persis “seized” in violabn of the Fourth Amendmen{
if he or she is the victim of unlawfudpjectively unreasonable force by law enforcement.
Grahamv. Connor, 490 U.S. 386, 395 (1989). In this cabe, parties do not dispute that the
officers acted under color of law, but they digp(d) whether Officer Deis’ use of force was
objectively unreasonable, and (b) whether the &itgequim “ratified” Oficer Dennis’ actions,
incurring municipéaliability underMonell.

a. Useof Force
According to Defendant, the Court shouldugirsummary judgment against Plaintiff

because Officer Dennis utilized constitutionally acceptable force. Dkt. 14, at 4-7. Defend
argues that facts show that Officer Dennis’ use of force was necessary for Officer Dennis
defend himself from Plaintiff's masting and escalating behavidd., at 6. Furthermore,
Defendant’s expert witness, Thomas Ovensg&mt with Seattle Police Department, also
concluded that Officer Dennis e reasonable force, an ojoin that, Defendant contends,
Plaintiff has not rebuttedd., at 5.

Whether use of force by law enforcement is constitutionally-permissible depends g

—F
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whether it is objectively reasonable, a fact-inteasnquiry that balancase nature and quality
of the intrusion against the government’s countervailing intergst$, as officer safety or
investigation. Graham, at 396. Not every push or shoveldates the Fourth Amendmerid.
Instead, whether an officer used reasonablesftmust be judged from the perspective of a
reasonable officer on the scene, rather than 20tR0 vision of hindght,” because officers

must often “make split-second judgments$d: The subjective inte of the officer is

inconsequential, so the key question is whetiheofficer's actions are objectively reasonable

“in light of the facts and circumstances camiting them, without regard to their underlying
intent or motivation.”ld., at 397.

In this case, the Court cannot find that theneo issue of materidéct as to Officer
Dennis’ use of force. While both sides eflibk what the cell phone and surveillance videos
actually show, it is clear that reasonable mimdy differ as to the reasonableness of Officer
Dennis’ actions. The Court’s caution in detéing whether Officer Dennis used excessive
force is especially warranted on the facts in taise, because the Ninth Circuit has “often he
that in police misconduct casespsuary judgment should only lyganted ‘sparingly’ because
such cases often turn on credibility determinations by a jasginosa v. City & Cnty. of San
Francisco, 598 F.3d 528, 537 (9th Cir. 2010). While theeos will no doubt assist the jury’s
credibility determination, the videos armlted evidence; they lack sound, color, and
perspective. They are not ety conclusive, as the parisuggest. Defendant’s motion on
these grounds should be denied.

b. Municipal Liability under Monell

In order to set forth a claim against amicipality under 42 U.S.C. § 1983, a plaintiff

must show that the defendant’s employees ortagaried through an official custom, pattern

14

d
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policy that permits deliberate indiffence to, or violateshe plaintiff’s civil rights; or that the
entity ratified the unlawful conductMonell v. Department of Social Servs., 436 U.S. 658, 690-
91 (1978);Larez v. City of Los Angeles, 946 F.2d 630, 646-47 {XCir. 1991)). “Official
municipal policy includes thdecisions of a government's lawmakers, the acts of its
policymaking officials, and practice® persistent and widespread@gractically have the forg
of law.” Connick v. Thompson, 131 S.Ct. 1350, 1359 (2011).

“A single constitutional deprivation ordinarily insufficient to establish a longstanding

e

)

practice or custom.Christiev. lopa, 176 F.3d 1231, 1235 (9th Cir. 1999). A local government

may be held liable under § 1983 for a singledeat “when the individual who committed the
constitutional tort was an official with final poy-making authority or such an official ratified
subordinate's unconstitutional decismmaction and the basis for itClouthier v. Cnty. of
Contra Costa, 591 F.3d 1232, 1250 (9th Cir. 2010)térnal quotation marks and citations
omitted).

Defendant’s motion for summary judgment on the federal constitutional claim for
violation of Plaintiff's Fourth Amendmentghts, brought pursuant #2 U.S.C. § 1983 and
underMonell (Dkt. 14) should be denied. Theresigdficient evidence to show that Chief
Dickinson is a policymaker and there are issafdact on whether he ratified the officer’s
conduct.

i Chief Dickinson as a Policymaker

“Whether an official has figolicymaking authority is a astion for the court to decid
based on state law.Christiev. lopa, 176 F.3d 1231, 1235 (9th Cir. 1999).
The City argues that it is a “council-manag®on charter code, city” and all “legislativg

authority is vested in theit@ Council.” Dkt. 14, at 8diting RCW 35A.13.230). It argues that

a

e

\1%4
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under RCW 35A.13.080, the City Manager has garsipervision ovethe administrative
affairs of the City.ld. It argues, accordingly, that Police Chief Dickinson is not a “policy
maker.” Id.

“Authority to make municipal policy may lelegated by an official who possesses such
authority” however.Christieat 1236. In deciding whether tbé#icial in question possess fina
authority to establish municippolicy with respect to the eflenged action, “courts consider
whether the official’s discretiomadecision is constrained by Ipmes not of that official's
making and whether the officialtdecision is subject to review Itlge municipality's authorized
policymakers.” Id., at 1236-37.

Chief Dickinson testified that when it comi@spolice use-of-force polices, he “puts thg

\3”

into operation, . . . determine[s] whether the s®d to [them] are appropriate for [them] ang
[he] place[s] them out as a directive for the officers to follow.” Dkt. 22-1, at 5. Chief Dickinson
states that neither the City Council nor the Gitgnager writes or approves police policiég.
Based on that testimony, it appears that bssions on use-of-force are not “constrained by
polices” made by other<Christieat 1236. The City points out that Chief Dickinson also
testified that his decisions are subject toeawi Dkt. 24. Chief Dickinson testified that
generally, “anything | do can getviewed by the City Manager; sbthey appeal any of my
decisions that's where it goes.” Dkt. 22-1, atHe agreed that he is the “policy-maker on police
matters” generally, “recognizing thigte] can be overridden.” Dkt. 25, at 6. However, he also
testified that he ultimately decides whether ortodtire an officer, what training is appropriatge,
and whether an officer will receive counseligkt. 22-1, at 5. When asked specifically if his
decisions have been overridden, he stated, “prjain operational matter, but they will do things

like reduce my budget and take staffing away decide which programs we will or will not

ORDER ON MOTION FOR SUMMARY
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operate within the Department.” Dkt. 25, at®hief Dickinson testified that the City Council

determines “what kinds of activities we cancannot carry out for thewr for the community,”

like, for example, “[w]hether we have a poliaicer working in schools and whether we do ¢r

do not do traffic enforcement.ld. Though a close question, undlee second prong of the tes

then, his decision on use-of-force issues e “subject to revievby the municipality’s

~—+

authorized policymakersChristieat 1237, and so the second prong is met. There is at least an

issue of fact as to whether Chief Diiegon is a policymaker for purposeshdnell liability here
regarding the use-of-force.
il. Ratification

There are issues of fact as to whetheile€Chickinson “ratified” the conduct of the
officer in a manner required for liability undeionell.

If an authorized policymaker approves “a sulioate's decision and the basis for it, th
ratification would be chargeable to the nuipality because their decision is finalClouthier,
at 1250 (internal quotation marks and citations omitted). “A local government can be held
liable under § 1983 only where a deliberate choideltow a course of action is made from
among various alternatives by the official diiadals responsible foestablishing final policy

with respect to the subject matter in questiola.” (internal quotation marks and citations

eir

omitted). Accordingly, there must “be evidence of a conscious, affirmative choice on the part of

the authorized policymakerld.

Chief Dickinson wrote a letter which acknodtged that “the event did occur, but [] the

officer’'s actions . . . were consistent with thieaining, the Departmentjsolicies, and the Laws
of the State of Washington.” Dkt. 23, at 10-YZhe Court notes thalhe precise training,

polices, and laws were not fully provided and /or identified for the record). A “rational jurg

ORDER ON MOTION FOR SUMMARY
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could infer that [the policymaker’s] acts showadtirmative agreement with the [officer’s]
actions,” here so there are at least issiid¢act with respect to ratificationChristie, at 1240.

The City maintains that Chief Dickinsorowid have to be aware that the conduct was
unconstitutional in order to be sdamhave ratified it, the City fails to point to any authority th
supports that proposition. Itmmaot reasonably be said that GHeckinson was unaware that |
was reviewing the incident to determine whetthe officer’s violatedPlaintiff’'s Fourth
Amendment rights regarding use of force. Furtties,City argues in its Reply that there mus|
be a showing that Chief Dickinson acted wdttiberate indifference to the officer’s alleged
constitutional violations. Dkt. 24. The Citp@ears to conflate the ldeerate indifference basig
for Monell liability with the ratification basis foMonell liability, which is asserted here. In a
deliberate indifference basis fivtonell liability, the policymaker’s déerate indifference caus
or leads to the subordinate’s \atibn of constitutional rightsChristie, at 1240. Plaintiff is
asserting a claim for ratification afterethriiolation.

Defendant’s motion for summary judgment oa faderal constitutional claim for violation
of Plaintiff’'s Fourth Amendment rights, dught pursuant to 42 U.S.C. § 1983 and uhdenel|
(Dkt. 14) should be denied.

2. State Law Claims

According to Defendant, Plaintiff's statedlaclaims of Assault and Battery should be
dismissed because officers were privileged tofos® against Plaintiff. Dkt. 14, at 10, 11. In
raising the defense of privilege, Defendamesito RCW 10.21.050, whichguides that “If after|
notice of an intention to arrest person], he or she either fleesforcibly resists, the officer ma
use all necessary force to effect the arrestDEfendant correctly points out that liability

attaches at the point where an officeceeds the force objectively reasonable under the

at

e
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circumstancesld. at 11. However, the precise momengnly, that Officer Dennis’ use of forge
was objectively unreasonable is an issue of matatako be resolved jury. Moreover, the
same issue of fact is at issue in Plaintiff's § 1983 claim, including whether Plaintiff resisted
arrest. Defendant’s motion for summary judgment on Plaintiff's state law claims should be
denied.
3. Admissibility of Sergeant Ovens’ Expert Testimony
Plaintiff moves to strike Serge@ven’s testimony, arguing thiatdraws inferences in favor
of the police. Dkt. 23. For purposes of thistion, that motion should lenied. Plaintiff's
testimony raises issues of fact countering Serg@aens’ opinions. Nothing in the denial of
this motion, however, shall preclude the Plaintffhe so wishes, from renewing the motion at a
later date. The denial of this motion to strédfeuld not be read asfinding that Sergeant
Ovens’ opinions are admibée at trial.
ORDER
Therefore, it is hereb@ RDERED that:
e Defendant’s Motion for Summgadudgment (Dkt. 14) iIBENIED, and
e Plaintiff’'s Motion to Strike (Dkt. 23) I®ENIED.
The Clerk is directed to send uncertified comé&this Order to all counsel of record and
to any party appearing o se at said party’s last knawaddress.

Dated this 12 day of August, 2015.

ol e

ROBERTJ.BRYAN
United States District Judge
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