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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

RANDY MURRAY,
Case No. 3:14-cv-05757-KLS
Plaintiff,
V. ORDER AFFIRMING DEFENDANT’'S
DECISION TO DENY BENEFITS
CAROLYN W. COLVIN, Acting
Commissioner of Social Security,

Defendant.

Plaintiff has brought this mattéor judicial review of the defendant Commissioner’s
denial of his applications for disability insa@ benefits (“DIB”) and supplemental security
income (“SSI”). Pursuant to 28 U.S.C. § 636(deral Rule of Civil Procedure 73 and Loca
Rule MJR 13, the parties have consented to taganatter heard by ¢hundersigned Magistrat
Judge. After reviewing the parties’ briefs ahd remaining record, tH@ourt hereby finds that
for the reasons set forth below, the Comnoissi’s decision to deny benefits is affirmed.

FACTUAL AND PROCEDURAL HISTORY

In January 2011, Plaintiff protectively fdeapplications for DIB and SSiI, alleging
disability as of April 10, 2009, due to hearilogs, back problems, knee problems, depressio
insomnia, panic attacks, suicidal thoughts, cotre¢ion deficits, anxietyand family history of
bipolar disorder. SeAdministrative Record (“AR”) 370-76, 379-88, 417, 442, 447. His
applications were denied upon initial admsinative review and on reconsideration. 8&:219-

21, 223-40, 250-83. Hearings werddheefore an administratidaw judge (“ALJ”) on April 25,
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2012, and December 10, 2012, and at which Plaintiff, represented by counsel, appeared 4
testified, as did Plaintiff’'s sist and a vocational expert. S&B 58-153.

On February 6, 2013, the ALJ issued a sleci finding Plaintiffnot disabled. SeAR 31-
48. Plaintiff's request for review of the Als decision was denied by the Appeals Council o
July 23, 2014, making the ALJ’s decisitire Commissioner’s final decision. S&R 1-7; see
also20 C.F.R. § 404.981, § 416.1481. On September 23, 2014, Plaintiff filed a complaint

Court seeking judicial reviewf the ALJ’s decision. SEECF ## 1, 3. The administrative reco

was filed with the Court on December 2, 2014. BEEE # 11. The parties have completed thei

briefing, and thus this matter is now ripe fodicial review and a decision by the Court.

Plaintiff argues the ALJ’s decision shdlde reversed and remanded to the

Commissioner for a finding of disability orrther proceedings, depending on which errors the

Court finds in the ALJ’s decision, because thelAdred in evaluating the medical evidence ir
the record, and in discounting Plaintiff's credilyil For the reasons sktrth below, the Court
disagrees that the ALJ erred in determining Rif&ito be not disabled, and therefore affirms th
Commissioner’s decision.
DISCUSSION
The determination of the Commissioner thataamant is not disabled must be upheld
the Court, if the “proper legal standards” himezn applied and the “substantial evidence in th

record as a whole supports” tligtermination. Hoffman v. Heckler85 F.2d 1423, 1425 (9th

Cir. 1986); sealsoBatson v. Comm’r of Social Sec. Admi359 F.3d 1190, 1193 (9th Cir.

2004); Carr v. Sullivan772 F.Supp. 522, 525 (E.D. Wash. 1991) (“A decision supported by

substantial evidence will, nevertheless, be set aside if the proper legal standards were nol

in weighing the evidence and making the dieri.” (citing Brawnew. Sec’y of Health &
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Human Servs.839 F.2d 432, 433 (9th Cir. 1987))).
Substantial evidence is “such relevantewnce as a reasonable mind might accept as

adequate to support a comsllon.” Richardson v. Perale402 U.S. 389, 401 (1971) (citation

omitted); sealsoBatson 359 F.3d at 1193 (“[T]he Commissioner’s findings are upheld if
supported by inferences reasonably drawn fronrgherd.”). “The substantial evidence test
requires that the reviewing court determiméiether the Commissioner’s decision is “support
by more than a scintilla of elence, although less than @ponderance of the evidence is

required.”_ Sorenson v. Weinbergéi4 F.2d 1112, 1119 n.10 (9th Cir. 1975). “If the evideng

admits of more than one rational interpretafi the Commissioner’s decision must be upheld

Allen v. Heckler 749 F.2d 577, 579 (9th Cir. 1984) (“Mgre there is conflicting evidence

sufficient to support either outcome, we mairm the decision actually made.” (quoting

Rhinehart v. Finch438 F.2d 920, 921 (9th Cir. 1971))).

l. The ALJ’s Assessment of Plaintiff’'s Credibility

The ALJ provided a number of reasons to distdlie credibility ofPlaintiff's subjective
testimony, including (1) inconsistent objective meb@adence, (2) incongisnt daily activities,
(3) his own inconsistent statements regardisgchpabilities, (4) his receipt of unemployment
benefits during the relevant period, and (5) exick of prior dishonesty in order to obtain

benefits. AR 38-42. Plaintiff argues that tiel's reasons are notedr and convincing, and

! As the Ninth Circuit has further explained:

... Itis immaterial that the evidence in aeavould permit a different conclusion than that
which the [Commissioner] reached. If the [Commissioner]'s findings are supported by
substantial evidence, the cousi® required to accept thertt.is the function of the
[Commissioner], and not the court’s to resolveftiots in the evidence. While the court may
not try the case de novo, neither may it abdicate its traditional function of review. It must
scrutinize the record as a whole to deteemirhether the [Commissioner]'s conclusions are
rational. If they are . . . they must be upheld.

Sorenson514 F.2d at 1119 n.10.
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thus the adverse credibility determination is erroneous.

A. Legal Sandards

Questions of credibility are solely within the control of the ALJ. Sample v.
Schweikey 694 F.2d 639, 642 (9th Cir. 1982). T@eurt should not “second-guess” this
credibility determination. Allen749 F.2d at 580. In addition, the Court may not reverse a
credibility determination where that deteraiion is based on contradictory or ambiguous
evidence. Sesl. at 579. That some of the reasonsdiscrediting a claimant’s testimony shou
properly be discounted does menhder the ALJ’s determination invalid, as long as that

determination is supported by substalrevidence. Tonapetyan v. Halt@d2 F.3d 1144, 1148

(9th Cir. 2001).
To reject a claimant’s subjective complajritee ALJ must providéspecific, cogent

reasons for the disbelief.” Lester v. Cha&t F.3d 821, 834 (9th Cir. 1996). The ALJ “must

identify what testimony is not credibla@what evidence undermines the claimant’s

complaints.” 1d; seealsoDodrill v. Shalalal2 F.3d 915, 918 (9th Cir. 1993). Unless

affirmative evidence shows tloéaimant is malingering, the Al's reasons for rejecting the
claimant’s testimony must Welear and convincing.” LesteB1 F.2d at 834. The evidence as

whole must support a finding of malingering. &&®onnell v. Barnhart318 F.3d 811, 818 (8th

Cir. 2003).
In determining a claimant’s credibility,dhlALJ may consider “ordinary techniques of
credibility evaluation,” such as reputation fging, prior inconsistent statements concerning

symptoms, and other testimony that “apps less than candid.” Smolen v. Cha®érF.3d 1273,

1284 (9th Cir. 1996). The ALJ also may consi@detaimant’s work record and observations g

physicians and other third parties regardimg nature, onset, duian, and frequency of
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symptoms. Segl.
B. Objective Medical Evidence
Plaintiff argues that the ALY®d in citing inconsistent niécal evidence, because somg
of the evidence supports his gligions. ECF # 13 at 19. Theidence cited by Plaintiff was

discounted by the ALJ, however, and some dbs not even support his allegations. See, €.g.

LY

AR 815 (July 2012 treatment note stating that RFaifis actually doing quite well” and require
“[n]o specific treatment”). Inconsistent medl evidence is a valid reason to discount a

claimant’s credibility._Carmickle v. Comm’r of Social Sec. Adm&83 F.3d 1155, 1161 (9th

Cir. 2008) (“Contradiction with the medicalo@d is a sufficient basis for rejecting the
claimant’s subjective testimony.”).

C. Daily Activities

The ALJ noted that Plaintiff stated in higiction report that he was able to complete
household chores, prepare meals, care for pedp,iatstores, use a computer, search for jobs,
engage in social activities, complete comityoollege coursework, and drag race on his
motorcycle, and that these activities were incaestswith Plaintiff's allegations of disabling

physical and mental limitationsAR 41. Plaintiff points to Isi contradictory hearing testimony

and the testimony of his sister,dmue that he did not actually complete all the tasks he alleged

in his function report. ECF # 13 at 19-20. Taigument does not bolster Plaintiff's credibility

and instead highlights the inconsistencies in tpsniethat led the ALJ tquestion the veracity of
Plaintiff's subjective testimony. AR 41. Incorsiscies in a claimant’s reporting is a valid

reason to discount a claimant’s credibility. $éght v. Social Sec. Adminl119 F.3d 789, 792

(9th Cir. 1997).

I
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D. Unemployment Benefits

Plaintiff argues that the ALJ stharacterized the record whigmding that his receipt of
unemployment benefits was inconsistent withdtlisgation of disabilit, because Plaintiff was
eligible for unemployment benefits due to aigollment in community college classes and w4
not required to search for jobs. ECF # 13 at Phe Commissioner essenlyaconcedes that the
ALJ erred in finding that Plaintiff' seceipt of unemployment benefits waes se inconsistent
with his allegation of disability. ECF # 17 at 18-19.

But, as the Commissioner notes, the ALJ wanto explain that Plaintiff's testimony
about his receipt of unemployment benefitseaded an actual discrepancy: Plaintiff admitted
that he lied in order to get hisrits reinstated, after he hadghexted to file a claim. AR 42
(referencing AR 80). This evidence of ltimesty supports the Alsladverse credibility
determination, and thus the ALJ’s error onstruing Plaintiff's reeipt of unemployment
benefits against him is harmless. S=mickle 533 F.3d at 1162-63.

. The ALJ’s Evaluation of th#edical Evidence in the Record

Plaintiff challenges the ALJ’s assessmehopinions provided by examining physician
Lynn Staker, M.D., and Christopher Kain, M.Bnd examining psychologists Rebekah Cline
Psy.D., and Daniel Neims, Psy.[Plaintiff argues that the Al's reasons to discount the

opinions were not specific and legitimate, ang @ourt will address eagdrovider’s opinion in

turn.

A. Legal Sandards

The ALJ is responsible for determining credibility and resolving ambiguities and
conflicts in the medical evidence. SReddick v. Chaterl57 F.3d 715, 722 (9th Cir. 1998).

Where the medical evidence in the record iscooiclusive, “questions of credibility and
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resolution of conflicts” are solelhe functions of the ALJ. Samplé94 F.2d at 642. In such

cases, “the ALJ’s conclusion must be upheMdrgan v. Comm’r of Social Sec. Admjri.69

F.3d 595, 601 (9th Cir. 1999). Determining whetheonsistencies in theedical evidence “ar¢

material (or are in fact inconsgncies at all) and vether certain factors are relevant to discount”

the opinions of medical experts “fallgthin this responsibility.” Idat 603.

In resolving questions of edibility and conflicts in the evidence, an ALJ’s findings
“must be supported by specific, cogent reasons.” Redtlt€k F.3d at 725. The ALJ can do th
“by setting out a detailed and thorough sumn@drthe facts and conflimg clinical evidence,
stating his interpretation therie@and making findings.” Id.The ALJ also may draw inferences
“logically flowing from the evidence.” Sampl&94 F.2d at 642. Furthehe Court itself may

draw “specific and legitimate inferencigem the ALJ’s opinion.” Magallanes v. Bowe881

F.2d 747, 755, (9th Cir. 1989).
The ALJ must provide “clear and convincingtasons for rejectg the uncontradicted

opinion of either a treating or examining physician. Lesi#r-.3d at 830. Even when a treati

or examining physician’s opinion is contradictdeht opinion “can only be rejected for specifi¢

and legitimate reasons thaeaupported by substantiali@ence in the record.” Icht 830-31.

However, the ALJ “need not discua$ evidence presented” to him loer. Vincent on Behalf of

Vincent v. Heckler739 F.3d 1393, 1394-95 (9th Cir. 198difation omitted) (emphasis in

original). The ALJ must only explain why “siditiant probative evidence has been rejected.’

Id.; seealsoCotter v. Harris642 F.2d 700, 706-07 (3rd Cir. 1981); Garfield v. Schweikg?

F.2d 605, 610 (7th Cir. 1984).
In general, more weight is given to a treating physicianisiop than to the opinions of

those who do not treat the claimant. Eeeter 81 F.3d at 830. On the other hand, an ALJ ng
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not accept the opinion of a treating physiciahtifat opinion is brief, conclusory, and
inadequately supported by clinical findifigsg “by the record as a whole.” Batsd3b9 F.3d at

1195; sealsoThomas v. Barnhgr278 F.3d 947, 957 (9th Cir. 2002); Tonapety24? F.3d at

1149. An examining physician’s opinion is “dl@d to greater weighhan the opinion of a
nonexamining physician.” Leste81 F.3d at 830-31. A non-examining physician’s opinion n
constitute substantial evidencéitfis consistent withother independent ewedce in the record.”
Id. at 830-31; Tonapetya@42 F.3d at 1149.

B. Dr. Staker & Dr. Kain

Dr. Staker examined Plaintiff in Februa911, and opined that Plaintiff was limited to
sedentary work, but should haadumbar MRI and pending thosesults, may require treatmen
AR 637-41. Plaintiff did have a lumbar MRI,cdaBr. Staker reviewethose findings. AR 642-
44. Dr. Staker interpreted the MR sults to indicate that Pldiff did not require surgery, but
“[p]hysical therapy and consetive measures might be of some benefit.” AR 643.

Dr. Kain examined Plaintiff in July 2012 taf reviewing MRI evidence, and found that
Plaintiff could “move[] about the room easilycdawithout difficulty. . . . Manual motor testing,
senses, and reflexes are inta8traight-leg raise is negative. ... No spasm. He can bend tq
within 2’ of the ground.” AR 815. Dr. Kairoocluded that Plaintiffis doing actually doing
quite well. No specific treatmenecessary.” AR 815. Dr. Kaiment on to opinghat Plaintiff
was limited to sedentary work, and left blahk area of the formequesting citation to
supporting medical findings. AR 816.

The ALJ discounted Dr. Staker’s opinion dbd Kain’s opinion rgarding Plaintiff's
limitation to sedentary work because neittiector’s examination notes indicated serious

clinical findings. AR 43. The ALJ also foutidat Dr. Kain’s opiniorwas inconsistent with
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Plaintiff's activities, including Hs daily exercises, household cb®rmeal preparation, shoppin
driving, and drag racing. ldFinally, the ALJ noted th&tate agency medical consultants
opined that Plaintiff cod perform light work, which contractied the opinions of Drs. Staker
and Kain. _Id.

As to the first reason, Plaintiff argues titfa two lumbar MRI reports themselves
“provide an objective basis fora@ldoctors’ opinions that Plaifftwould be limited to sedentary
work.” ECF # 13 at 6. The lumbar MRI findingse not discuss functionality, however, and th

do not alone support the opinions. 3¢ 642, 644, 787-88. Neither doctor explicitly cited

MRI findings as the basis for his opinion as to Plaintiff’'s work resbng and neither doctor

reviewed both lumbar MRI reports. The ALdldeview both MRI reports, and discussed them

in her decision. AR 38. Plaiffthas not established thatalALJ erred in finding that Dr.
Staker’s and Dr. Kain’s opions were not supported byjective clinical findings.

Plaintiff also argues that the ALJ erredt@a$er second reason, in finding the medical
opinions to be inconsistent withis activities, becae that reason was jproperly relied upon in
reaching the adverse credibility determinationvai. ECF # 13 at 9-10. This argument fails
for three reasons. &k, as explainedupra, the ALJ did not err imelying upon evidence of

inconsistent daily activities to discount Plaintiff's credibility. Furthermore, Plaintiff incorrec

us

—F

y

suggests that the ALJ discounted Dr. Kain’s amirbecause it relied upon subjective complaints

(ECF # 13 at 9), but the ALJ did not do so. mi#figoes on to argue th&tr. Kain's suggestion
that Plaintiff continuexercises actually undermines theJAd finding that Plaintiff's activity
level was inconsistent with his limitations (E@HA.2 at 9-10), but thigrgument overlooks the
ALJ’s point: Plaintiff was ablea, and encouraged to, complete daily exercises, which she fq

inconsistent with a resttion to sedentary work.
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Lastly, Plaintiff argues that the ALJ erredditing contrary State agency opinions as a
reason to discount the opinions of Drs. Stadd Kain, because the regulations place primar
emphasis on opinions rendered by examining otitrg@roviders, and because the State age
consultant did not hawe opportunity to review Dr. Kain’s apon or the second lumbar MRI.

It is true that examiningr treating providers’ opiniorare generally entitled to more
weight, but a nonexamining physinia opinion can nonetheless amount to substantial evide
if it is consistent with other ingendence evidence in the record. $eerapetyan242 F.3d at
1149. The State agency consuotta opinion was consistentitiv the opinion of examining
physician Dan V. Phan, M.D., who opined that Plaintiff was limited to light work with some
additional restrictions. AR82-84. Although Plaintiff contendkat Dr. Phan’s opinion is
outdated, because it was rendaredugust 2009, Dr. Phan’s clinical findings were as minimg
as (yet more detailed than) the findingdicated by Drs. Stakend Kain._ComparAR 583-84
with AR 640, 815. Plaintiff has nesstablished that he becamermbmited since the time he
was examined by Dr. Phan, and thus has not sleoken in the ALJ’s reliance on a State agen
opinion that is consistemtith Dr. Phan’s opinion.

C. Dr. Cline & Dr. Neims

The ALJ gave little weight to the DSHSrfo opinions completed by Drs. Cline and
Neims in February 2011, August 2011, anbtrgary 2012. AR 44 (citing AR 629-36, 692-98,
754-68). The ALJ discounted tleespinions as (1) based “heavilyn Plaintiff's subjective self-
reporting, which the ALJ found to lack credibilit§2) rendered in connection with Plaintiff's
benefits application, and thus subject to Plffiatmotivation to exaggerate symptoms in ordel
to receive benefits; (3) not supported by clinfoadlings; (4) inconsista with Plaintiff's

activities; and (5) inconsistent with the State agawpinions as to Plaiifits mental limitations.
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AR 44. The Court agrees with Plaintiff thhe ALJ’s second reason is not specific and
legitimate, because the underlying purpose ah\aluation does not bear on its reliability. Se

Reddick v. Chaterl57 F.3d 715, 726 (9th Cir. 1998). eTALJ’s other reasons are valid,

however.

Both Drs. Cline and Neims relied upon RI#f's subjective reporting, and failed to
explain the objective, clinicddases for their opinions. Neér psychologist reviewed any
records other than their own reports (89, 692, 754), and cited either no evidence or

Plaintiff's own testimony as the basis foany opinions as to limitations. See, eAR 632 (Dr.

Cline citing Plaintiff's “historyof depression and trauma” e basis for her opinion that
Plaintiff could not interact withhe public), 694 (Dr. Neims’srt opinion citing no findings as
support for his opinions as Riaintiff's limitations), 756-57 (D Neims’s second opinion citing
no findings as support for his opinions as taiflff’s limitations). Although Dr. Neims wrote
narrative reports that he attachtedhe DSHS form opinions, thegarratives dieshot explain the
foundation for his opinions regang) Plaintiff's functional linitations. AR 697-98, 759-61. To
the degree that Drs. Cline and Neims reliedPt@intiff's subjective séreporting, and did not
explain how their opinions were supporteddtipical findings, the ALJ did not err in

discounting the opinions. S&yan v. Comm’r of Social Sec. Admjrh28 F.3d 1194, 1199-

1200 (9th Cir. 2008).

As found by the ALJ, Dr. Cline’s opinion was also inconsistent with Plaintiff's activit
Dr. Cline opined that Plaintiff would have trouldempleting tasks of three or more steps dusg
focus deficits, but the record showed that Pifiimtas able to complete a variety of tasks (AR

434-39) and Dr. Cline’s own teststdts showed that Plaintiff caicomplete a three-step task

(AR 631-32, 634). These inconsistencies are dihegie reason to discount a medical opinior).
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Bayliss v. Barnhart427 F.3d 1211, 1216 (9th Cir. 2005) (atjeg physician’s opinion due to

discrepancy or contradiction teeeen opinion and the physiciardg/n notes or observations is

“a permissible determination within the ALJ’s province”); Tommasetti v. As688 F.3d 1035,

1041 (9th Cir. 2008) (not improper to rejectainion presenting incorsgencies between the
opinion and the medical record).

Furthermore, as noted by the ALJ, the Séagency opinions (which are consistent with
the opinions rendered by examining psychdogVilliam J. Chalstrom, Ph.D. (AR 650-653,
789-807)) conflicted with the opinions of Drdir@ and Neims. Dr. Chalstrom opined that
Plaintiff could complete short, simple insttions, could persist through a normal workday, af
would have difficulty with responding to changed interacting with co-workers. AR 653, 79
The ALJ gave significant weigt Dr. Charlstrom’s opinions, as well as the State agency
opinions? AR 43-44.

Plaintiff argues that the ALJ erred in relying State agency opinions that were rende
by non-examining providers, before the entire rdawas complete. ECF # 13 at 15-16. But,
explainedsupra, the State agency opinions were consistdth independent evidence in the
record, including Dr. Chalstno's 2011 opinion, and thus constitute substantial evidence. S¢
Tonapetyan242 F.3d at 1149. The ALJ reviewed #mtire record, antherefore had the
opportunity to assess whether the State agepyons were constent therewith.

I

2 Plaintiff also argues that the ALJ erred in crediting Dr. Chalstrom’s opinions and yet failingtmefar his
findings as to Plaintiff's processing speed. Dr. Chafstconducted testing showing that Plaintiff's processing
speed was in the 8th percentile (AR 797), which Plaintiffjprets to mean that he is 20 percent slower than the
average employee. ECF # 13 at 17-18. Dr. Chalstrom disbngppine, however; he found that Plaintiff's pace w|
slow on tasks that required “sequencing and visual scanning of information[,]” but thatith@@oetheless
complete tasks with “short and simple instructions.” 7Z83. Plaintiff has not established that the ALJ failed to
account for any part of DChalstrom’s opinion.
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CONCLUSION

Based on the foregoing discussion, the Cbhareby finds the ALJ properly concluded
Plaintiff was not disabled. Accordingly, ti®mmissioner’s decisiotm deny benefits is
AFFIRMED.

DATED this 5th day of May, 2015.

% A e o,

Karen L. Strombom
United States Magistrate Judge
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