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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

ANDREA M. FORBES,
Case No. 3:14-cv-05780-KLS
Plaintiff,
V. ORDER AFFIRMING DEFENDANT’'S
DECISION TO DENY BENEFITS
CAROLYN W. COLVIN, Acting
Commissioner of Social Security,

Defendant.

Plaintiff has brought this mattéor judicial review ofdefendant’s denial of her
applications for disability insuree and supplemental security inw® (“SSI”) benefits. Pursuan
to 28 U.S.C. 8§ 636(c), Federal Rule of CRiocedure 73 and Local Rule MJR 13, the partieq
have consented to have this matter heard dytidersigned Magistrafeidge. After reviewing
the parties’ briefs and the remaug record, the Court hereby finttsat for the reasons set forth
below, defendant’s decision to deny benefits should be affirmed.

FACTUAL AND PROCEDURAL HISTORY

On March 2, 2011, plaintiff filed an applioan for disability insurance benefits and
another one for SSI benefits, alleging in bagiplications that she became disabled beginning
January 1, 200%eeDkt. 9, Administrative Record (“AR”15. Both applications were denied
upon initial administrative review on Auguat2011, and on reconsideration on November 2¢
2011.See idA hearing was held before an admirasve law judge (“ALJ”) on December 7,

2012, at which plaintiff, represited by counsel, appeared aestified, as did a vocational
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expert.SeeAR 38-81.

In a decision dated January 4, 2013, the Alt@rdeined plaintiff to be not disable8ee
AR 15-30. Plaintiff's request for review ofdrALJ’s decision was denied by the Appeals
Council on August 25, 2014, making that decisianfthal decision of the Commissioner of
Social Security (the “Commissioner3eeAR 1; 20 C.F.R. § 404.981, § 416.1481. On Octobgr
7, 2014, plaintiff filed a complaint in this Cowsgeking judicial revievof the Commissioner’'s
final decision.SeeDkt. 3. The administrative record was filed with the Court on December 2
2014.SeeDkt. 9. The parties have completed theiefing, and thus this ntier is now ripe for
the Court’s review.

Plaintiff argues defendant’s deion to deny benefits shalibe reversed and remanded
for an award of benefits, or the alternative for further admsitrative proceedings, because the
ALJ erred: (1) in rejecting the opinions of Brett Copeland, Psybid David Lambert, LICSW;
(2) in discounting plaintiff's credibility; (3) imssessing plaintiff's residual functional capacity;
and (4) in finding plaintiff to be capable ofrfrming other jobs exigtg in significant numbers
in the national economy. For the reasons set toetow, however, the undersigned disagrees
that the ALJ erred as alleged, and thus in deteng plaintiff to be not disabled. Accordingly,
the Court finds defendant’s decisiondeny benefits should be affirmed.

DISCUSSION

The determination of the Commissioner thataamant is not disabled must be upheld py

the Court, if the “proper legal standardsVbaeen applied by the Commissioner, and the

“substantial evidence in the recordaaghole supports” that determinatidtoffman v. Heckler

785 F.2d 1423, 1425 (9th Cir. 1986ge also Batson v. Commissioner of Social Security Admin.

359 F.3d 1190, 1193 (9th Cir. 200®arr v. Sullivan 772 F.Supp. 522, 525 (E.D. Wash. 1991
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(“A decision supported by substantial evidence widlyertheless, be selides if the proper legal
standards were not applied in weighing #vidence and making the decision.”) (citBrgwner
v. Secretary of Health and Human Servj@&8&9 F.2d 432, 433 (9th Cir. 1987)).

Substantial evidence is “such relevantewnce as a reasonable mind might accept as
adequate to support a conclusioRithardson v. Peralegl02 U.S. 389, 401 (1971) (citation
omitted);see also Batsqr359 F.3d at 1193 (“[T]he Commissioner’s findings are upheld if
supported by inferences reasonably drawn fromrdcord.”). “The suliantial evidence test
requires that the reviewing court determiméiether the Commissioner’s decision is “support
by more than a scintilla of elence, although less than @ponderance of the evidence is
required.”Sorenson v. Weinbergeés14 F.2d 1112, 1119 n.10 (9th Cir. 1975). “If the evidenc
admits of more than one rational interpretati the Commissioner’s decision must be upheld
Allen v. Heckler749 F.2d 577, 579 (9th Cir. 1984) (“Where there is conflicting evidence
sufficient to support either outcome, we mairm the decision actually made.”) (quoting
Rhinehart v. Finch438 F.2d 920, 921 (9th Cir. 1971)).

l. The ALJ's Evaluation of Dr. Copeland’s Opinion

The ALJ is responsible for determining credibility and resolving ambiguities and
conflicts in the medical evidencBee Reddick v. Chatek57 F.3d 715, 722 (9th Cir. 1998).

Where the medical evidence in the record iscooiclusive, “questions of credibility and

! As the Ninth Circuit has further explained:

... Itis immaterial that the evidence in aeavould permit a different conclusion than that
which the [Commissioner] reached. If the [Commissioner]'s findings are supported by
substantial evidence, the ctaiare required to accept theltnis the function of the
[Commissioner], and not the court’s to resolveftiots in the evidence. While the court may
not try the case de novo, neither may it abdicate its traditional function of review. It must
scrutinize the record as a whole to deteamirhether the [Commissioner]'s conclusions are
rational. If they are . . . they must be upheld.

Sorenson514 F.2dat 1119 n.10.
ORDER - 3
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resolution of conflicts” are sdiethe functions of the ALISample v. Schweike394 F.2d 639,
642 (9th Cir. 1982). In such cases, “the ALJ’s conclusion must be uphtdyan v.
Commissioner of the Social Security Admlis9 F.3d 595, 601 (9th Cir. 1999). Determining
whether inconsistencies in the dingal evidence “are material (oreain fact inconsistencies at
all) and whether certain factoase relevant to discount” the opns of medical experts “falls
within this responsibility.'ld. at 603.

In resolving questions of edibility and conflicts in the evidence, an ALJ’s findings
“must be supported by specific, cogent reasdReddick 157 F.3d at 725. The ALJ can do thi
“by setting out a detailed and thorough sumn@drthe facts and conflimg clinical evidence,
stating his interpretation thesf, and making findingsld. The ALJ also may draw inferences
“logically flowing from the evidence Sample 694 F.2d at 642. Further, the Court itself may
draw “specific and legitimate infences from the ALJ’s opinionMagallanes v. Bower881
F.2d 747, 755, (9th Cir. 1989).

The ALJ must provide “clear and convincingiasons for rejectg the uncontradicted
opinion of either a treating or examining physiciaester v. Chater81 F.3d 821, 830 (9th Cir.
1996). Even when a treating oragmining physician’s opion is contradictedhat opinion “can
only be rejected for specific and legitimagasons that are supporteddmpstantial evidence in
the record.'ld. at 830-31. However, the ALJ “need not discalb®vidence presented” to him g

her.Vincent on Behalf of Vincent v. Heckl@B9 F.2d 1393, 1394-95 (9th Cir. 1984) (citation

omitted) (emphasis in original). The ALJ must only explain why “significant probative evidence

has been rejectedld.; see also Cotter v. Harri$42 F.2d 700, 706-07 (3rd Cir. 198Garfield
v. Schweiker732 F.2d 605, 610 (7th Cir. 1984).

In general, more weight is given to a treating physicianisiop than to the opinions of
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those who do not treat the claimaBee Leste81 F.3d at 830. On the other hand, an ALJ neg
not accept the opinion of a treating physiciahtifat opinion is brief, conclusory, and
inadequately supported by clinical finds” or “by the record as a wholeéBatson v.
Commissioner of Social Security AdmBb9 F.3d 1190, 1195 (9th Cir. 2004&e also Thomas
v. Barnhart 278 F.3d 947, 957 (9th Cir. 2002)pnapetyan v. Halte242 F.3d 1144, 1149 (9th
Cir. 2001). An examining physician’s opinion is “dletil to greater weigtthan the opinion of a
nonexamining physicianl’ester 81 F.3d at 830-31. A non-examining physician’s opinion m
constitute substantial evidencéitfis consistent withother independent evidence in the recor
Id. at 830-31Tonapetyan242 F.3d at 1149.

In regard to the opinion evidence frddn. Copeland, the ALJ found as follows:

Brett Copeland, Psy.D., performed a psyolgatal evaluation of the claimant

on March 10, 2011 (Exhibit 6F/3-9). DEopeland observed that the claimant
was tearful during parts of the evdioa and would finger her tissue (Exhibit
6F/4). The claimant had average hygiene and maintained good eye contact and
also had average speech (Exhibit §FH@n the mental status exam, the
claimant demonstrated intact memaiund of knowledge, abstract thought,

and judgment (Exhibit 6F/8). Dr. Copathfound that the claimant had no or
only mild impairment in grooimg, cooking or shopping, cleaning,
transportation, and socialization bueskas impaired in money management
as she would get help from her giamother (Exhibit 6F/9). Dr. Copeland

found that the claimant had up to moderate limitations in cognitive and social
functioning, which was largely relatedttee claimant’s tearfulness during the
evaluation (Exhibit 6F/5-6). He apéd that the claimant would not
“consistently be able to deal witypical stress” whik would impair her
performance and social functioning (Exhibit 6F/6). Dr. Copeland believed that
with services in place, she would lgady for vocational rehabilitation in six
months (Exhibit 6F/6). Little weighs given because the claimant’s
presentation of tearfulness was ngtital with other pesentations in the
remainder of the record. Furthermores bpinion that thelaimant would be
unable to deal with typical work streissinconsistent with the generally
moderate limitations that he found.dddition, in his opinion that the

claimant would be unable to deal wittorkplace stress he did not adequately
consider the claimant’s many activitissch as volunteer work, caring for her
grandmother and son.

AR 27. Plaintiff argues the ALJ failed to providefficient reasons for rejecting Dr. Copeland’
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opinion here. The Court disagrees.

Plaintiff first takes issue with the ALJ’s statement that her “presentation of tearfulngss
was not typical” of other prestations in the recordd(), asserting “there are many counseling
treatment notes that reveal [her] abnormal gméstion during appointments,” including a very
anxious and depressed mood and affect (Dktp1@). But none of plaintiff’'s mental health
providers noted the presence of symptoms tleatammensurate with the level of tearfulness
Dr. Copeland observed throughdug evaluation of heSeeAR 330, 334-35, 352, 362, 384,
414, 438-40, 443, 445-48, 450, 453, 455, 458, 478, 480, 485, 508, 530, 581-82, 676, 853/ 858,
940, 947-48. The Court thus finds this to be a valid basis for disogudti Copeland’s opinion|
SeeBatson 359 F.3d at 1195 (ALJ need not accept pligs’s opinion if inadequately supported
“by the record as a whole”). Albugh plaintiff argues she “has newadleged she is consistentlyj
incapacitated due to her mentaklth symptoms” (Dkt. 11, p. 7),dlrecord clearly reveals that
the tearfulness she displayaaring Dr. Copeland’s evaluatiamas an isolated event.

Plaintiff further argues theejection of Dr. Copeland’s opioi on this basis is not valid,

because it dismisses his expertise and presura “blindly accepts her presentation and

reports.”ld. The problem for plaintiffhowever, is that Dr. Copeaid expressly linked her tearfu

presentation during the courskthe evaluation to the futional limitations he assessetkeAR

\"4}

485 (observing “[e]motional instability” as exdced by her being “[t]earful during many part;

of the evaluation,” and opining thgs]he may have problems deadj with typical work stress”)

~J

486 (“Claimant appears to lack the emotionaliitglto consistently persist on job tasks.”), 48
(“Claimant’s regular tearfulness during the evaluation suggest [sic] that she will not consistently
be able to deal with typical work stress. Thil likely impair her work performance and social

functioning.”). Thus, by pointing dylaintiff did not exhibit sah tearfulness during her many
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other encounters with treatment providers, Al.J properly found the basis of Dr. Copeland’s
opinion that her work performance wdue impaired to be underminéd.
Next, plaintiff argues the ALimproperly rejected Dr. Copeland’s opinion on the basi

that “his limitations across tH®ard were not consistent witime another in regard to their

severity level,” because the “inability to handipical work stress is a functional limitation that

is independent from other functional limitatichBkt. 11, p. 7. Again, however, the problem fg
plaintiff is that Dr. Copeland based all of thumctional limitations he assessed on her emotio
instability as evidenced by her tearfulness dutirggevaluation, and therefore in that sense th
limitations are all linkedSeeAR 485-87. Further, Dr. Copelahimself indicated the specific
functional impact of plaintiff's psblems dealing with typical worgtress was only moderate in
severity.SeeAR 485. Plaintiff points out that ongrevaluation form Dr. Copeland completed,
the term “moderate” is defined agnificant interferencavith work-related activitiesSee idOn
that same form, though, a “seg&fimitation is defined as thi@ability to perform work-related
activities (seed.), so one presumes Dr. Copeland would hasexd that term if he felt plaintiff
truly was unable to dealith typical work stress.

The Court does agree with plaintiff thae ALJ erred in discodimg the opinion of Dr.
Copeland on the basis that Dr. Copeland did negadtely consider her activities, as the ALJ
fails to show those activities were performedioextent or at a fgeiency that necessarily
establishes plaintiff is unable to deal witbrkplacestressSeeAR 48, 73-75, 278-84, 289, 296

299, 486, 627, 635, 637, 639, 641, 653, 655, 657, 659, 747, 76 Ma@GHAN 169 F.3d at 601-

2 Plaintiff also argues the validity of the ALJ’s reasoning here is further negated by thefaesting performed by
Dr. Copeland indicated a lack of malingering on her |s@¢AR 487. But the ALJ did not discount Dr. Copeland
opinion on the basis that he relied on plaintiff's self-reporting. Rather, as discussed above, the ALJ properly
the clinical basis for that opinion — i.e., her observed tearfulness — was not consistent with the weight of the
evidence in the record.
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02 (upholding rejection of physiciamtonclusion that claimant suffered from marked limitatig
in part on basis that other evidence of claimaal#ity to function, inaliding reported activities
of daily living, contradicted @t conclusion). As discussafiove, however, the ALJ provided
other valid reasons for rejectimyy. Copeland’s opinion, and thus oa# did not err is rejecting
it.

[l The ALJ’'s Evaluation of Mr. Lambert’s Opinion

Plaintiff challenges as well the ALJ’s follang findings concerning the opinion eviden
from her mental health counselor:

The opinion of David Lambert, LICSV&, counselor at [Comprehensive
Mental Health], has been conside(éctthibit 22F). Mr. Lambert opined that
the claimant would be unable to contpla normal workday or workweek and
would generally have marked limitatiomswork functions (Exhibit 22F/1-2,
5). Little weight is given to Mr. Landyt because he placémb much reliance
on the claimant’s allegations which, discussed above, are not entirely
credible. Furthermore, Mr. Lambert did rastequately consider the claimant’s
many activities which are inconsistentiwthe marked limitations that he
found such as caring for her son, mother and grandmother, performing
volunteer work, socializing witfriends, going grocery shopping, and
attending church. In addition, Mr. Lambisropinion of markd limitations is
inconsistent with the opinion[s] ¢étate agency psychologists Cynthia
Collingwood, Ph.D., and Lé&s Postovoit, Psy.D].

AR 28. As with Dr. Copeland’s amon, plaintiff argues the ALJ fied to provide valid reasons
for rejecting the opinion of Mr. Landst. Again, the Court disagrees.

Licensed social workers such as Mr. Lamlaeet “other sources,” and their opinions m
be given less weight that theef “acceptable medical source&dmez v. Chatei74 F.3d 967,
970-71 (9th Cir. 1996) (“acceptable medical souraedude, among others, licensed physicia

and licensed or certified psychologists@e als®0 C.F.R. § 404.1513(d), § 416.913(d). The

testimony of such “other sources” may be discodiiftehe ALJ “gives reasons germane to ea¢

[source] for doing so.Molina v. Astrue674 F.3d 1104, 1111 (9th Cir. 2012) (citations omitteg
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Here, the ALJ provided reasons germane to Mr. Lambert.

Plaintiff asserts the ALJed in finding Mr. Lambert @iced too much reliance on her
own allegations, because the ALJ's determinatian tfose allegations an®t credible itself is
unsound. But as discussed below, the ALJ properly discounted plaiotédtigility concerning
her subjective complaints. Relying tre Ninth Circuit’s decision ifkerrando v. Commissioner
of Social Security Admiy449 Fed. Appx. 610 (9th Cir. 2011)apitiff goes on to assert that
“[m]ental health professionals frequently rely the combination of #ir observations and the
patient’s reports of symptoms,” and that ¢[@&llow an ALJ to disedit a mental health
professional’s opinion solely becauseé based to a significant degree on a patient’s ‘subjec]
allegations’ is to allow an end-run around our sular evaluating medical opinions for the enti
category of psychological disordersd’ at 612 n.2.

In this case, though, the narrative stateinhdn Lambert provided in support of the
functional limitations he asseskappears to be based almestlusively on plaintiff's self-
reporting 6eeAR 1033), and Mr. Lambert’s treatment estare largely devoid of observations
or other objective findings that would suppibre level of severitpf those limitationsgeeAR

627-28, 635-42, 653-60, 663-64, 678, 681, 686, 717-18484151-52, 761-66). Further, whilg

the Court does note the Ninth Giits concern about giving insuffient consideration to the fa¢

that mental health profession&lsquently rely at least in part on what their patients tell them
concerning their symptoms, the applicabilityFafrrandohere is suspect. This is because in th
case the ALJ’s determination that the claimatrgsiting psychiatrist’'seport was based on his
subjective complaints was “unsupported by #eord,” and the ALJ “gave no [credible] reaso
to discredit” the claimant’s sulsgtive complaints449 Fed. Appx. at 612.

Plaintiff also finds fault with the ALJ’s dcounting of Mr. Lambert’s opinion because
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its inconsistency with the opinions of Dr. Collinged and Dr. Postovoit, asserting this is in a
of itself is not a valid basis for rejecting adting physician’s opinion. However, Mr. Lambert
not a treatingphysician but an “other source” whose opinioray be given less weight than the
opinions of “acceptable medical sources” sucbes Collingwood and Postovoit. Plaintiff dog
correctly note that neither psychologist had the oppdxtwoireview the bulk of Mr. Lambert’s
treatment notes. As discussed above, howevesethotes fail to provide objective support for
the functional limitations Mr. Lambert assessat] therefore plaintiff has not shown how the
failure to review the notes disglits their opinions. Accordingly, even though the Court agre
with plaintiff that the ALJ improperly relied dmer activities to reject Mr. Lambert’s opinion —
for much the same reasons the ALJ erred innglthereon to reject éopinion of Dr. Copeland
— the ALJ still gave germane reasons for rejecting it.

1. The ALJ’s Assessment of Plaintiff's Credibility

Questions of credibility are solely within the control of the ARde Samp|&94 F.2d at
642. The Court should not “second-guess” this credibility determinaltam, 749 F.2d at 580.
In addition, the Court may not reverse a credibdetermination where that determination is
based on contradictory or ambiguous evideBee idat 579. That some of the reasons for
discrediting a claimant’s tastony should properly be discowea does not render the ALJ’s
determination invalid, as long as that detigation is supported by substantial evidence.
Tonapetyan 242 F.3d at 1148.

To reject a claimant’s subjective complajritee ALJ must providéspecific, cogent
reasons for the disbelieflester 81 F.3d at 834 (citation omitted). The ALJ “must identify wh
testimony is not credible and what eviderundermines the claimant’s complaints.? see also

Dodrill v. Shalalg 12 F.3d 915, 918 (9th Cir. 1993). Usdeaffirmative evidence shows the
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claimant is malingering, the ALJ’s reasons fgecéing the claimant’s testimony must be “cledr

and convincing.’Lester 81 F.2d at 834. The evidence as a whole must support a finding of
malingering.See O’Donnell v. BarnharB18 F.3d 811, 818 (8th Cir. 2003).

In determining a claimant’s credibility,gPALJ may consider “ordinary techniques of
credibility evaluation,” such as reputation fging, prior inconsistent statements concerning
symptoms, and other testimonyattiappears less than candi&tholen v. ChateB0 F.3d 1273,
1284 (9th Cir. 1996). The ALJ also may considelaagmant’s work record and observations of
physicians and other third parties regardimg nature, onset, dura, and frequency of
symptomsSee id.

The ALJ discounted plaintiff’'s credibility in pabecause she “was able to work full-tim
after her alleged onset date”diability, even though she ultitedy “did not continue with
those occupations.” AR 22. Plaintdfgues this is not a valid ba$is finding her to be less than
fully credible, because the ALJ found her attetopt/ork was not successful. But the ALJ neV
actually made such a determination, finding instbadi since her alleged onset date of Janua
1, 2009, plaintiff “worked administratively for Regon Services until September of 2009 and
appeared to earn well over suldial gainful activities [sic] levels . . . with earnings over
$20,000.” AR 17. While plaintiff cite her testimony to argue she “was ultimately terminated
because the supervisor found her in the baseanging” (Dkt. 11, p. 16)plaintiff actually was
referring to a different job she th@t an animal hospital in 2018eAR 49-50). As such, this
was a proper basis for dmanting her credibility.

The ALJ also properly discounted plaintifcredibility on the basis that her mental
health symptoms improved with treatme®&eAR 23-25;Morgan, 169 F.3d at 599Fidwell v.

Apfel 161 F.3d 599, 601 (9th Cir. 1998). Plaintiff argtieis is not a valid basis for discountin
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her credibility, because the severity of her symmdluctuates, and thuiswould not be unlikely
that she would have periods of improvementniéhealth treatmemtotes, however, overall dg
support the ALJ’s determination thaapitiff's symptoms tended to improvB8eeAR 323, 341,
352, 439, 446, 478, 480, 508, 581, 641, 655, 657, 659, 663, 678, 717, 727, 730, 741, 745
751, 763, 765. Plaintiff also points tive several areas of markishctional limitation assessed
by Mr. Lambert as evidence that she has notfsegntly improved, but as discussed above th
ALJ properly rejectedhat assessment.

The ALJ further discounted plaintiff's credity because while she “testified to having
difficulty with people,” the record showed that shas still able to inteact appropriately with
others,” and that “her work $tiory tend[ed] to show that shad people oriented jobs and she
was able to get a veterinarysasgtant certification during theleant period.” AR 25-26. While i
is not entirely clear the extentwehich plaintiff had to interact ith others in order to obtain her
certification — and thus the Codinids this is not a sufficient ls& for discounting her credibility
— the substantial evidence, including plaintiféports to treatment providers, supports the Al
other stated reasons for discangtplaintiff's testimony. For exapte, plaintiff reported going tq
social events and going on dates, as welleasg able to talkvith store clerksSeeAR 627, 635,
637, 641, 655.

The Court agrees with plaintiff that the hagrtranscript fails to support the ALJ’s clain
that her initial testimonyhat she had never been convictead afime or spent time in jail but
then testified that shiead spent six days in jail for a fay conviction, shows a “lack of cando
concerning her criminal histonAR 26. A more reasonable readiof that testimony, however,
indicates plaintiff was not intentially trying to deceive the ALbut rather attempted to explai

a fairly complicated situation where she was caed@nd did receive six days of jail time, bu
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was told if she successfully completed protmashe “would be adjudicad not guilty” and the
conviction would be removed froher record, and as far as shelerstands it that is what has
happenedSeeAR 44-45. The Court also agrees with ptdf that since her conviction occurreg
some 13 years before her alleged onset datel 2agears prior to the hearing — and there is |
evidence of further criminal activity that walbear adversely on her reputation for honesty,
fact that her conviction involved crime of dishonesty is at$tea questionable basis for finding
her to be less than fully credible in this case.

Nevertheless, while the ALJ dair in relying on plaintiff’scriminal history to discount
her credibility, and while the Couagrees as well with plaintiff that the evidence of her activi
in the record does not clearly shehe engaged in chores or ottesks at a frequency or to an

extent that necessariéye transferrable to a work settiogotherwise contradicts her testimony

(seeOrn v. Astrue495 F.3d 625, 639 (9th Cir. 2008molen80 F.3d at 1284 and n.7), the fa¢

that one or more of the reasons for discounplaintiff's credibility were improper does not
render the overall credibility determination indalgiven that the ALJ provided other legitima
reasons for finding plaintiff less than fully credibBeeTonapetyan242 F.3d at 114&ray v.
Commissioner of Social Security Admbb4 F.3d 1219, 1227 (9th Cir. 2009) (while ALJ relie
on improper reason for discounting claimant’s driitl, he presented other valid, independer
bases for doing so, each with “ample support inrdcerd”). Accordingly, the Court declines tg
find any reversible error here.

IV.  The ALJ’'s Assessment of Pldifi's Residual Functional Capacity

Defendant employs a five-step “sequentialaation process” to determine whether a

3 It should also be noted that the reason plaintiff gave for committing the crime wasthatsspregnant and not
working at the time, was about to be evicted and haveareepossessed, and therefore was “desperate” and “j
made a really stupid mistake.” AR 45.
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claimant is disabledsee20 C.F.R. § 404.1520; 20 C.F.R. 8 416.920. If the claimant is found
disabled or not disabled any particular step thereof, the digaly determination is made at thg
step, and the sequential evaluation process &adsidIf a disability determination “cannot be
made on the basis of medical farst alone at step three of thabcess,” the ALJ must identify
the claimant’s “functional limitations andsteictions” and assess his or her “remaining
capacities for work-related aciies.” Social Security Ruling (“SSR”) 96-8p, 1996 WL 374184
*2. A claimant’s residual funadnal capacity (“RFC”) assessmeéstused at step four to
determine whether he or she can do his or herrpkstant work, and at step five to determine
whether he or she can do other wdke id.

Residual functional capacity thus is whag ttlaimant “can still do despite his or her
limitations.” Id. It is the maximum amount of work theaghant is able to perform based on all
of the relevant evidence in the recdsee id However, an inability to work must result from th
claimant’s “physical or mental impairment(shd. Thus, the ALJ must consider only those
limitations and restrictions “attributable to medically determinable impairmddtdri assessing
a claimant’'s RFC, the ALJ also is requireditscuss why the claimant’s “symptom-related
functional limitations and restrictis can or cannot reasonablydmeepted as consistent with t
medical or other evidenceld. at *7.

The ALJ in this case found plaintiff had the residual functional capacity:

... toperform light work . .. She can occasionally crawl but can never

climb ladders, ropes, or scaffolds. She can frequently reach overhead.

The claimant islimited to unskilled work with simple repetitive tasks. She

can have occasional superficial interaction with coworkers, supervisors,

and the general public. She would be off-task up to 10% of the workday.

AR 20 (emphasis in original). Plaintiff arguthis RFC assessment is not supported by the

substantial evidence in the record. But becassdiscussed above the ALJ did not err in
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evaluating the opinion evidence in the recortchatiscounting plaintiffs credibility concerning
her subjective complaints, the Court firtlat assessment to be without error.

V. The ALJ's Step Five Determination

If a claimant cannot perform his or her pas¢vant work, at stepVe of the disability

evaluation process the ALJ must show thereaasignificant number of jobs in the national

economy the claimant is able to Bee Tackett v. Apfel80 F.3d 1094, 1098-99 (9th Cir. 1999);

20 C.F.R. § 404.1520(d), (e), 8 416.920(d), (e). Abé& can do this through the testimony of g
vocational expert or by reference to defendaMigslical-Vocational Guidelines (the “Grids”).
Osenbrock v. ApfeR40 F.3d 1157, 1162 (9th Cir. 200Ugckett 180 F.3d at 1100-1101.

An ALJ’s findings will be uphlel if the weight of themedical evidence supports the
hypothetical posed by the AL3ee Martinez v. HeckleB07 F.2d 771, 774 (9th Cir. 1987);
Gallant v. Heckler 753 F.2d 1450, 1456 (9th Cir. 1984). The vocational expert’s testimony
therefore must be reliable light of the medical evidence tualify as substantial evidencgee
Embrey v. BowerB49 F.2d 418, 422 (9th Cir. 1988). Accordingly, the ALJ’s description of t
claimant’s disability “must be accurate taiéed, and supported by the medical recold.”
(citations omitted). The ALJ, however, may omdrfr that description those limitations he or
she finds do not exisEee Rollins v. Massanafl61 F.3d 853, 857 (9th Cir. 2001).

At the hearing, the ALJ posed hypothetical guoestto the vocational expert containing
substantially the same limitations as were inetlith the ALJ’'s assessment of plaintiff's residy
functional capacitySeeAR 78-79. In response to that quest the vocational expert testified
that an individual with those limitations — and witie same age, education and work experie
as plaintiff — would be able to perform other joBsegd. Based on the vocational expert’s

testimony, the ALJ found plaintiff would be cdpe of performing other jobs existing in
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significant numbers in the national econori@geAR 29-30. Again, while plaintiff argues the

ALJ’s step five determination cannot be upheltight of the above alleged errors, as discuss
previously plaintiff has failed testablish any such error. Accordip, the Court also declines t¢
find error at this step as well.

CONCLUSION

Based on the foregoing discussion, the Cbhareby finds the ALJ properly concluded
plaintiff was not disabled. Acedingly, defendant’s decision tteny benefits is AFFIRMED.

DATED this 15th day of June, 2015.

@4 A et

Karen L. Strombom
UnitedStatedMagistrateJudge
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