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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

A.T.and C.T., parents of L.T.,
o CASE NO. C145790 BHS
Plaintiffs,
ORDER GRANTING
V. DEFENDANT’S MOTION FOR
SUMMARY JUDGMENT AND
FIFE SCHOOL DISTRICT, DENYING PLAINTIFES’
Defendant MOTION FOR SUMMARY
etendant. JUDGMENT

This matter comes before the Court on the parties’ cross-motions for summa
judgment (Dkts. 24, 27). The Court has considered the pleadings filed in support (
in opposition to the motions and the remainder of the file and hereby rules as follo

. PROCEDURAL HISTORY

On October 3, 2014, Plaintiffs A.T. and C.T. (“Plaintiffs”) filed a complaint
against Defendant Fife School District (“District”) under the Individuals with Disabil
Education Act (IDEA”), 20 U.S.C. 8§ 1415(1)(2)(A). Dkt. 1. Plaintiffs seek review (

the Administrative Law Judge’s (“ALJ”) decision that the District did not deny Plain

Doc. 33

Ary
f and

VS:

ties

f

Liffs’

daughter, L.T., a free appropriate public educatiah.
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On June 3, 2015, the patrties filed cross-motions for summary judgment. DK
27. On June 22, 2015, the parties responded. Dkts. 29, 30. On June 26, 2015, th
replied. Dkts. 31, 32.

. STATUTORY FRAMEWORK

ts. 24,

e parties

Before turning to the facts and legal issues in this case, the Court begins with a

brief overview of the IDEA. “The IDEA is a comprehensive educational scheme,
conferring on disabled students a substantive right to public education and providit
financial assistance to enable states to meet their educational’ nelees.v. Tucson
Unified Sch. Dist., 967 F.2d 1298, 1300 (9th Cir. 1992) (citidgnig v. Doe, 484 U.S.
305, 310 (1988)). The IDEA's primary purpose is “to ensure that all children with
disabilities have available to them a free appropriate public education . . . designec
meet their unique needs and prepare them for further education, employment, and
independent living.” 20 U.S.C. 8§ 1400(d)(1)(A). “This purpose is achieved througlh
development of an individualized education program (‘IEP’) for each child with a
disability.” Ojai Unified Sch. Dist. v. Jackson, 4 F.3d 1467, 1469 (9th Cir. 1993) (citin
20 U.S.C. § 1401(a)(18)(D)). “The IEP is crafted annually by a team that includes
representative of the local educational agency, the child’s teacher and parents, an
appropriate cases, the childd. (citing 20 U.S.C. § 1414(a)(5))

A school district may violate the IDEA in two different ways. “First, a school
district, in creating and implementing the IEP, can run afoul of the Act’s procedura

requirements.”J.W. v. Fresno Unified Sch. Dist., 626 F.3d 431, 432 (9th Cir. 2010)

] to

1 the

[(®]

a

(citing Bd. of Educ. of Hendrick Hudson Cent. Sch. Dist. v. Rowley, 458 U.S. 176
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(1982)). However, “rot every procedural violation results in the denial tka
appropriate public educationJ.L. v. Mercer Iand Sch. Dist., 592 F.3d 938, 953 (9th

Cir. 2009). “A procedural violation denies a free appropriate public education if it r

esults

in the loss of an educational opportunity, seriously infringes the parents’ opportunity to

participate in the IEP formulation process or causes a deprivation of educational
benefits.” Id. “Second, a school district can be liable for a substantive violation by
drafting an IEP that is not reasonably calculated to enable the child to receive edus
benefits.” J.W., 626 F.3d at 432. While school districts are not requiréoh&ximize
each child’s potential,” they must provide a “basic floor of opportuniBotviey, 458
U.S. at 198, 200. With this framework in mind, the Court turns to the facts and iss
this case.

. FACTUAL BACKGROUND

A. L.T.’s Background

As a young child, L.T. was neglected and abused by her biological parents.
763-64. L.T. was removed from her biological parents’ care and placed in severa

homes.ld. Plaintiffs adopted L.T. when she was five years old. AR 763.

Beginning in the first grade, the District began serving L.T. under a 504 piy|

770. When L.T. started third grade in June 2008, the District determined that L.T.

eligible for special education services under the IDEA. AR 2853. L.T.'s initial IEP

1 “A 504 plan refers to a plan developed in accordance with the Rehabilitation Act
1973, 28 U.S.C. 8§ 794, which provides for reasonable accommodations in education for ¢
with disabilities.” E.J. ex rel. Tom J. v. San Carlos Elementary Sch. Dist., 803 F. Supp. 2d 1024

cational

les in

AR

foster

was

Df
hildren
11

1027 n.3 (N.D. Cal. 2011).
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noted that L.T. “exhibits very high levels of hyperactivity, anxiety, depression,
somatization, learning problems, atypicality, and low functional communication.” A
2635.

B. May 2011 Evaluation

In September 2010, L.T. began sixth grade at Surprise Lake Middle School
(“Surprise Lake”).See AR 2853. In January 2011, the District initiated its triennial
evaluation of L.T.’s educational needs with Plaintiffs’ consent. AR 2866—67, 2872,
part of this evaluation, the District considered an April 2011 report about L.T. from
University of Washington Fetal Alcohol Syndrome Diagnostic and Prevention Netw
AR 2838-52, 2874. The UW report concluded that L.T. did not have fetal alcohol
syndrome, but did show signs of significant central nervous system damage, desc
“static encephalopathy.” AR 2839.

In May 2011, the District completed its evaluatfoR 2853—65, 2866. The
evaluation notes that “academic testing indicates [L.T.] is at or near grade level” in
areas such as basic reading skills, reading comprehension, and written language.
2863. The evaluation further states:

Other than specific delays in her reading fluency, math calculation
skills, and written expressiofi,.T.] is academically at grade level. This

may not appear to be the case in a general education classroom, however,

due to extreme inattentiveness, distractibility, anxiety, emotional liability,
poor work completion, and inability to work independently.

% The completion of the District’s evaluation was delayed with Plaintiffs’ consentad

R

As

the

ork.

fibed as

core

AR

L.T.’s testing at UW. AR 2868-69.
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AR 2862. The evaluation recommends increased general education participation

para-professional support for L.T.’s stronger areas (i.e., basic reading skills, reading

comprehension, and written language) and a resource room setting for her more d

with

ifficult

areaqi.e., math, social skills, and study skills). AR 2863. Finally, the evaluation notes

that L.T. does not currently qualify for communication servicdR 280.

C. May 2011 IEP

On May 11, 2011, L.T.’s IEP team, including Plaintiffs, met to review L.T.’s
evaluation results and develop L.T.’s annual IEP. AR 2873, Z&/6FheMay 2011
|[EP provides for special education services in reading, written language, math, soqg
emotional/behavior, and study skills. AR 2888. The IEP also provides for fifteen
minutes of communication services per moriith. The IEP team determined that L.T.
least restrictive environment was a general education class with para-professional
support. AR 2880, 2888. The team agreed this placement would start the followin
school yeafor a four-week trial period AR 2880.

In September 2011, L.T. began seventh grade at Surprise Lake. Pursuantt
May 2011 IEP, L.T. was placed in a general education language arts classroom w
professional support. AR 2898 December 2011, L.T.’s IEP team met to discuss
L.T.’s placement. AR 2894. Due to L.T.’s succeskancurrenplacement, L.T.’s IP
teamdetermined that her placement should continue for the remainder of her May
IEP. AR 2894-95. The IEP team also determined that L.T. would be best served

special education reading class rather than a general education reading class. AR

ial

S

g

0 her

th para-

P011
in a

2894
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95. With Plaintiffs’ consent, the IEP team amended L.T.’s IEP to reflect these cha
AR 2893, 2896.

In January 2012, the IEP team amended L.T.’s IEP ag&i2898. Due to
L.T.’s “overall success in both her general education and special education placen
the IEP team reduced L.T.’s social emotional instruction from forty-seven minutes
day to ten minutes per dayAR 2898. Plaintiffs consented to this chanég.

In February 2012, the District prepared a progress report for L.T. AR 2909—
The report shows that L.T. either completed or was making progress towards com
all of her May 2011 IEP goalsseeid. L.T.’s teachers also note in the report that L.T
was working hard and improving on her godid.

D. May 2012 IEP
On May 2, 2012, the IEP team met to develop L.T.’s May 2012 IEP. AR 292

L.T.’s reading teacher reported that L.T. “continues to show great growth in her rea
skills,” but lacks self-confidence and requires a lot of reassaraAR 2909. L.T.’s
math teacher noted that L.T. “has worked very hard in resource math class this ye
has shown mastery of multi-digit addition and subtraction problems and has mastg
of her basic multiplication facts.l'd. L.T., however, “continues to struggle to solve
math story problems.Id. L.T.’s writing teacher reported thatT. “requires a high

amount of support and attention . . . which signal [L.T.’s] lack of confidence in the

classroom.” AR 2910. Inregards to L.T.’s writing skills, her teacher noted that L.T].

“struggles to introduce the main idea with supporting details to the redder.”

nges.

ents,”

per

12.

pleting

A
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ar [and]

red all
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Additionally, L.T.’s “supporting details are generally off topic and do not support thy
main idea of her essay/d.

L.T.’s IEP team determined that it would be best for L.T. to return to a specigj
education classroom for both reading and writing in eighth grade. AR 2909, 2922.
May 2012 IEP provides for special education services in reading, written language
social emotional/behavial, and study skills. AR 2918. Plaintiffs consented to these
changes. AR 2920.

E. Aspen Institute and Falcon Ridge

Near the end of L.T.’s seventh-grade year at Surprise lLakeés mother

discovered that L.T. had written in her journal about killing her parents and siblings.

773-74. L.T. also wrote in her journal that she wanted to die. AR 775. Following
discovery, Plaintiffs consulted with their medical insurance provid& 777. Their
insurer recommended sending L.T. to the Aspen Institute for Behavioral Assessmd
(“Aspen Institute”) in Utah.ld. The insurer agreed to pay most of the cost for L.T.’s
at the Aspen Instituteld.

On May 30, 2012, Plaintiffs withdrew L.T. from the District and enrolled her i
the Aspen Institute. AR 2984. On June 30, 2012, L.T. was discharged from the A
Institute. See AR 3095. The Aspen Institute recommended that L.T. be placed in a
residential treatment program. AR 3019. Immediately after L.T.’s dischRlgatiffs
emnrolled L.T. at Falcon Ridge Ranch (“Falcon Ridge”), a private residential treatme

program in Utah.AR 3095.

117
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On July 9, 2012, L.T.’s mother notified the District that L.T. was attending F3
Ridge for six months. AR 3094. L.T.'s mother stated that she would contact the D
in January 2013 to enroll L.T. and speak to staff about L.T.’s IHP Plaintiffs’ medical

insurance paid for six months of L.T.’s stay at Falcon Ridge. AR 782. After six md

at Falcon Ridge, L.T. returnéd Washingbn. Id. An IEP was not implemented for L.T.

while she was at Falcon Ridg&ee AR 3099.

F. Columbia Junior High
On January 29, 2013, L.T. reenrolled in the District. AR 310k District

reviewed L.T.’s May 2012 IEP and determined that it was still current. AR 3099. T
District also confirmed that L.T. did not have an IEP from Falcon Ritidie The
District reinstated services for L.T. according to her May 2012 IEP.The District
decided to wait and see how L.T. settled in to Columbia Junior High before decidin
proper course of action with respect to L.T.’s prograd.

On February 4, 2013, L.T. began attending classes as an eighth grader at G
Junior High. AR 3105. On February 6, 2013, the District hasldf meetingo review

L.T.’s records and to apprise teaching stdff.T.’s needsso they could serve L.T.

appropriately. AR 78, 80, 242—-43, 3106. Plaintiffs were not invited to this meeting.

784, 3106.

On February 20, 2013, L.T.’s mother requested an IEP meeting to discuss L|.

IEP and services. AR 860-61. On February 27, 2013, L.T.’s IEP teato chetuss

L.T's current IEP and whether changes should be made. AR 141-42, 3115-29, 3!

\lcon

istrict

nths

'he

g the

olumbia

AR

T.s

1 36.

SsL.T.s

Representatives from Falcon Ridge participated in the meeting by phone to discus
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program and behavior. AR 795. The IEP team asked the Falcon Ridge represent
guestions about the program and what worked for L.T. AR 796. Plaintiffs alsa €ha
document about reactive detachment disorder with the IEP team. AR 702, 3124.
Prior to the February 27, 2013 meeting, the District prepared a draft function
behavioral asessment (“FBA"jor L.T. AR 3136-32. The draft FBA notes that L.T.
“gets upset and yells or swears at other students” and “has been seen taking [schq
supplies] from classes.” AR 3130. The draft FBA states that a behavioral interven
plan (“BIP”) was not required for L.T. because L.T. was so new to the school and t
District would need more data before implementing a BIP, if one was needed. AR
The draft FBA was not discussed at the February 27, 2013 meeting due to time

constraints. AR 87, 797.

On March 3, 2013, L.T.’s mother emailed the District, asking why the Distric{

not yetamen@dL.T.’s May 2012 IEP. AR 21050n March 8, 2013,.T.’s mother met
with Nancy Fitta (“Fitta”), the District’s director of special programs, and Kadee Tut
school psychologist, to discuss documents that Plaintiffs provided to the District an
determine the next best steps to support L.T.’s needs through her IEP. AR 3137.
meeting, L.T.’s mother requested an independent education evaluation in speech
language. AR 3160. L.T.’s mother also consented to the District’s request to reeV
L.T. AR 3138. Fitta summarized the results of the meeting, stating that the Distrig
should consider increasing L.T.’s time in special educatiomaie other

accommodations to help with L.T.’s social difficulties. AR 3146.

atives
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G. Emergency Expulsion

On the same day as the March 8, 2013 meeting, L.T. threatened to shoot an
student at schoolAR 3144. The District placed L.T. on emergency expulsion. AR
3148-49. Aremergencyexpulsion is an action taken by school administration when
there is a threat to student safety or a significant disruption to the educational proc
412. An emergency expulsion is a temporary action meant to ensure student safe
school administration investigates the alleged misconduct and determines the bes
of action. AR 413-14Emergency expulsions are typically converted to another for
discipline, generally a shetérm or long-term suspensioAR 413.

H. Return to Falcon Ridge
On March 11, 2013, Plaintiffs notified the District by email that L.T. would be

returning to Falcon Ridge for six months. AR 3150. Plaintiffs’ medical insurance

other

ess. AR
ty while
[ course

m of

provider agreed to cover another six months at Falcon Ridge at 90% of the cost. AR 808.

The District subsequently converted L.T.’s emergency expulsion to atshort-
suspension of two school days. AR 3155-56. On March 18, 2015, the District not
Plaintiffs that it had terminated its reevaluation of L.T. due to her withdrawal from t
District. AR 3157.

In May 2013, Plaintiffs began communicating with Fitta to see if the District
would fund L.T.’s placement at Falcon Ridge when their second round of insuranc
coverage ran outSee AR 3163. Fitta ultimately informed Plaintiffs that the District wa
unable to support L.T.’s placement at Falcon Ridge because L.T. was not a reside

District while she was living in Utah and the District’s current documents did not re

ified

ne

11%

S

nt of the

flect
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a needor the residential placement that Plaintiffs had made. AR 3191. Fitta told
Plaintiffs that L.T. would need to be evaluated by the District in order for the Distrig

determine if a residential placement would be appropriate forlld.T.

When the six months of insurance coverage ran out, Falcon Ridge allowed L.

stay without payment because L.T.’s treatment team believed that she was a threg
herself and others. AR 813.

l. ALJ Hearing and Decision

On December 11, 2013, Plaintiffs filed a due process complaint with Washir
State’s Office of Administrative Hearings. AR 1595. Plaintiffs alleged that the Dist
committed numerous IDEA violations. AR 1612-16.

In April 2014, the ALJ held a seven-day hearing during which twenty-nine
witnesses testified. AR 2351-5Bollowing the hearing, the ALJ rendered a twenty-
seven-page decision. AR 2351-78. The ALJ rejected all of Plaintiffs’ claims,
concluding that (1) the District offered appropriate education services to L.T., (2) L
made meaningful progress during her time in the District, and (3) Plaintiffs failed tg
establish any right to reimbursement for their decision to place L.T. in Falcon Ridg
2368-77.

V. DISCUSSION

The parties filed cross-motions for summary judgment. Dkts. 24, 27. Plaint

argue that the ALJ erroneously concluded that the District provided L.T. with a free

appropriate public education. Dkt. 27 at 2. The District, in turn, contends that the

tto
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evidentiary record and controlling legal authority support the ALJ’s conclugi&h 24
at 10.

A. Standard of Review

Ordinarily, the Court grants summary judgment “if the movant shows that th¢
no genuine dispute as to any material fact and the movant is entitled to judgment 4
matter of law.” Fed. R. Civ. P. 56(a). Plaintiffs, however, are seeking judicial revig
the ALJ’s decision under the IDEA. Dkt. 1. Thus, the Court is not bound by the ng
rules of summary judgment revieviee J.S. v. Shoreline Sch. Dist., 220 F. Supp. 2d
1175, 1184 (W.D. Wash. 2002) (citidgckson, 4. F.3d. at 1472).

“When a party challenges the outcome of an IDEA due process hearing, the
reviewing court receives the administrative record, hears any additional evidence,
‘bas[es] its decision on the preponderance of the evidence .R.B.;exrdl. F.B. v.
Napa Valley Unified Sch. Dist., 496 F.3d 932, 937 (9th Cir. 2007) (quoting 20 U.S.C.
8 1415(i)(1)(B)). “Based on this standard, ‘complete de novo review of the
administrative proceeding is inappropedt J.W., 626 F.3d at 438 (quotirgan Duyn,
502 F.3d at 817). As the party challenging the ALJ’s decision, Plaintiffs bear the b
of proof in this caseHood v. Encinitas Union Sch. Dist., 486 F.3d 1099, 1103 (9th Cir

2007). Plaintiffs must show, by a preponderance of the evidence, that the ALJ's d

should be reversedl.W. v. Fresno Unified Sch. Dist., 626 F.3d 431, 438 (9th Cir. 201Q).

Courts must give “due weight” to the administrative decision below and mus

“substitute their own notions of sound educational policy for those of the school

bre is
1S a
w of

rmal

and,

urden

bcision

N

[ not

authorities which they review.Van Duyn ex rel. Van Duyn v. Baker Sch. Dist., 502 F.3d
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811, 817 (9th Cir. 2007) (quotirigpwiey, 458 U.S. at 206). “A district court shall acce
more ceference to administrative agency findings that it considers ‘thorough and

careful.” L.M. v. Capistrano Unified Sch. Dist., 556 F.3d 900, 908 (9th Cir. 2009)

(quotingCapistrano Unified Sch. Dist. v. Wartenberg, 59 F.3d 884, 892 (9th Cir. 1995)).

Here, the ALJ held a seven-day hearing during which twenty-nine witnesses testifi
AR 2351-53. The ALJ rendered a twenty-seven-page decision, which contains a

factual background and thorough legal analySee AR 235178. Because the ALJ's

decision is thorough and careful, the Court affords due weight to the ALJ’s firidings.

B. Additional Evidence

Before turning to the merits, the Court addresses the evidence proffered by
parties’ The District submits L.T.’s evaluation reports from 20$de Dkt. 25,
Declaration of Christopher Hirst, Ex. A. Plaintiffs also submit evidence regarding g
subsequent to the administrative hearige Dkt. 17, Exs. 1-3.

On review of an IDEA decision, the district court “shall hear additional evide
at the request of a party.” 20 U.S.C. 8 1415(i)(2)(C)(ii). The Court “need not cons
evidence that simply repeats or embellishes evidence taken at the administrative
hearing . . .”. E.M. v. Pajaro Valley Unified Sch. Dist., 652 F.3d 999, 1004 (9th Cir.

2011) (citingOjai, 4. F.3d at 1473). However, “evidence that is non-cumulative,

3 Even if the Court did not affordue weidpt to the ALJ’s findings, the Court would
reach the same conclusion in this case.

* The District previously moved to supplement the record. Dkt. 12. The Court allo
the parties to submit proposed evidence with ttr@eissmotions for summary judgment. Dkt.
28. The Court asked the parties to address whether their proffered evidence vims éddi

bra
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evidence” in their respective responses and repliks.
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relevant, and otherwise admissible constitutes ‘additional evidence’ that the distric
‘shall’ consider pursuant to [the IDEA].I'd. at 1005. This standard includevidence
concerning relevant events occurring subsequent to the administrative hekdirad.”
1004.

The Court will accept the parties’ proffered evidence. As the Ninth Circuit h
observed;after-acquired evidence ‘may shed light’ on the objective reasonablenes:
school district’s actions at the time the school district rendered its decisar{citing

Adamsv. Oregon, 195 F.3d 1141, 1149 (9th Cir. 1999)). Here, the parties’ proffereq

evidence appears relevant to Plaintiffs’ claims that L.T. regressed academically and

required a residential placement.

C. Plaintiffs’ Claims

Plaintiffs argue that the District failed to provide L.T. with a free appropriate
public education. Dkt. 27. Although Plaintiffs raigednyclaimsbefore the ALJ and i
their briefing before this Court, Plaintiffs’ allegations carchgegorizeds follows: (1)
the District violated the IDEA’s procedural requirements; (2) the District violated th
IDEA’s substantive requirements; and (3) the District must reimburseifféafat L.T.’s
placement at Falcon Ridge. Dkts. 27, 30.

1. Alleged Procedural Violations

Plaintiffs raise the following procedural claims: (a) the District failedn@nd
L.T.’s IEP after heMay 2011 evaluation; (lthe District failed to develop a new IEP f
L.T. when she returned to the DistrictFebruary 2013(c) the District failed to include

Plaintiffs in the February 6, 2013 meeting; (d) the District failed to prepare a FBA §

[ court

1S

5 of a

D

nd
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BIP for L.T.; and (e) the District failed to update L.T.’s IEP in 2013 when her May 2
IEP expired. Dkts. 27, 30.

a. Failure to Amend IEP After May 2011 Evaluation

Plaintiffs first claim that the District failed to amend L.T.’s IEP afterMay
2011 evaluation. Dkt. 27 at 18. Plaintiffs, however, did not raise this claim in their
administrative complaint before the AL3ee AR 1640-44, 2353-55. Under the IDEA
the Court’s review is limited to issues raised in the administrative comp(aooity of
San Diego v. Cal. Special Educ. Hearing Office, 93 F.3d 1458, 1465 (9th Cir. 1992). A
plaintiff alleging IDEA violations generally must exhaust administrative remedies b
pursuing claims in federal courRorter v. Bd. of Trs. of Manhattan Beach Unified Sch.
Dist., 307 F.3d 1064, 1069 (9th Cir. 200Bipeft v. Tucson Sch. Dist., 967 F.2d 1298,
1303 (9th Cir. 1992). Because Plaintiffs did not exhaust their administrative remed
this claim, Plaintiffs may not raise it for the first time on appeal to this Court. Plaint
claim is also precluded because it concerns events outside of the IDEA’s two-year
of limitations. See WAC 392-172A-05080.

Even if Plaintiffs’ claim was properly before the Court, the record establisheg
L.T.’s IEP team—including Plaintiffs—met on May 11, 2011 to reviewMag 2011
evaluation and prepare L.TMay 2011 IEP. AR2873, 287690. The record further
showsthat L.T.’s May 201 IEP was developed to reflect the results of the District’s

evaluation and the UW reporgee AR 2876-90.
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b. Failure to Develop New IEP inJanuary 2013

Next, Plaintiffs allege that the District failed to develop a new IEP for L.T. wh
she returned to the District from Falcon Ridge in January 200Rt. 27 at 19-20. The
ALJ determined that “it was reasonable for the District to initially provide the servic
[L.T.'s May 2012 IEP] while it observed how [L.T.] settled in to her new school and
conducted a reevaluation.” AR 2372.

The IDEA sets forth a school district’s obligations to a student with an existir

IEP who transfers from another state within the same academicSgedét0 U.S.C.

§ 1414(d)(2)(C)(i)(11). The new school district must provide the student with “servi¢

comparable to those described in the previously held IEP” until the school district
conducts an evaluation, if the district determines such an evaluation is necessary,
develops a new IEP, if appropriate. 34 C.F.R. § 300&231so WAC 392-172A-
03105(5).

In this case, however, L.T. did not have an IEP in Utah when she transferrec
to Washingtorwithin the same academic year. At the beginning of the 2012-13 sc
year, L.T. attended Falcon Ridge in Utdtee AR 3095. An IEP was not developed fg
L.T. during her timaat Falcon Ridge. Dkt. 30 at 16. When L.T. returned to the Distr
in January 2013, her May 2012 IEP had not yet expiSed.34 C.F.R. § 300.324(b)(1)
(school districts must review a student’s IEP at least annually). The District decidg

reinstate services for L.T. according to her May 2012 IEP while it observed how L.

® L.T. reenrolled in the District on January 29, 2013, AR 3110, and began attending
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classes on February 4, 2013. AR 3105.
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settled into Columbia Junior High. AR 3099. On February 27, 2013, L.T.’s IEP tez
met to discuss L.T’s current IEP and whether changes should be made. AR 141
3115-29, 3136. On March 8, 2013, the District initiated a reevaluation of L.T. with
Plaintiffs’ consent. AR 3138. The reevaluation planned to review documents from
Aspen Institute and Falcon Ridge and conduct additional testing ofitl. TThe District
ultimately terminated its reevaluation of L.T. due to her withdrawal from the Distric{
March 11, 2013. AR 3150, 3157.

Based on this evidence, the ALJ properly determined that the District acted
reasonably in implementing the May 2012 IEP upon L.T.’s return to the District in
January 2013. The District reinstated services according to L.T.’s most recent ang
current IEP. About three weeks after L.T. began attending clasS€s&dumbia Junior
High, the Districtheld a meeting with L.T."#£P team to discuss whether changes shg
bemadeto L.T.’s program. The District then initiated a reevaluation of L.T. Under
these circumstances, the District did not violate the IDEA.

Plaintiffs argue that the ALJ improperly applied a reasonableness standard i
assessing this claim. Dkt. 27 at 19. Federal and state IDEA regulations provide th
school district school should revise or develop a new IEP when it is “appropriate” t
s0. See 34 C.F.R. 88 300.323, 300.324; WAC 392-172A-03105(5), -03119)(3Jhe
ALJ’s reasonableness analysis is consistent with these regulations. In sum, Plain{
have not established that the District violated the IDEA’s procedural requirements

developing a new IEP for L.T. when she returned to the District in January 2013

the
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C. Failure to Include Plaintiffs in February 6, 2013 Meeting

With regard to Plaintiffstlaim that the District failed to include Plaintiffs in the
February 6, 2013 meeting, Plaintiffs did not raise this claim before the 3&AR
1640-44, 2353-55. Thisclaimalsolacks merit On February 6, 2013, teaching staff
to discuss L.T.’s reenrollment and services. AR 3106. L.T.’s teachers learned abq
L.T.’s May 2012 IEP, as well as L.T.’s educational needs. AR 78, 80, 242-43, 310
school district need not include parents in conversations involving school district
personnel on issues such as teaching methodology, lesson plans, or coordination
service provision.See 34 C.F.R. § 300.501(b)(3YVAC 392172A-05000(2)(c)
Moreover, no changes were made to L.T.’s IEP during the February 6, 2013 meeti
L.T's IEP team—including Plaintiffs-metshortly thereafter on February 27, 2013. A
311529, 3136.

d. Failure to Prepare FBA and BIP

Plaintiffs also claim the District failed forepare &BA and BIP for L.T. Dkt. 27
at 24. Again, Plaintiffs did not raise this claim before the A& AR 164044, 2353—
55. Instead, Plaintiffs argued that the District didamdress L.T.’s worsening behavig
after she returned to the District from Falcon Ridge in February 2013. AR 1641, 2!
As to that claim, the ALJ found that the District “acted reasonably in identifying and
beginning to address [L.T.’s] behavior in the short time period before she was with
from the District.” AR 2373. The Court agrees. The evidence in the record
demonstrates that the District identified L.T.’s behavioral problems and was taking

to address them. For example, the District was in the process of drafiBiy far L.T.

net
put
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in February 2013. AR 3130-32. In the interim, one of L.T.’s teachers prepared a
help manage L.T.’s behavior in class. AR 3133-34. L.T.’s teacher shared this cha
other teachers in case they wanted to use it in their classes. AR 3133. During the
8, 2013 meeting, Fitta talked with Plaintiffs about increasing L.T.’s special educatic
time, providing a para-educator to walk with L.T. between classes and sit with her
lunch, and having two general education classes with the same teacher. AR 801.

e. Failure to Update IEP When May 2012 IEP Expired

Finally, Plaintiffs contend that the District failed to update L.T.’s IEP in 2013
when her May 2012 IEP expired. Dkt. 27 at 21. The ALJ rejected this argument,
concluding that the Distriavas not obligated to serve a student who does not reside
within the school district. AR 2376.

Under federal IDEA regulations, a school district must have an IEP in effect
“each child with a disabilityithinitsjurisdiction” at the beginning of each school yea
34 C.F.R. 8 300.323(a) (emphasis added). Washington’s regulations similarly pro
“At the beginning of each school year, each school district must have an IEP in eff
each student eligible for special education thatsénging through enrollment in the
district.” WAC 392-172A-03105(1) (emphasis addet])N]either federal nor state
regulations specify when a child ‘enrolls’ for purposes of the IDEMS. S exrel. G. v.
Vashon Isand Sch. Dist., 337 F.3d 1115, 1130 (9th Cir. 2008)perseded on other
grounds by 20 U.S.C. § 1414(d)(1)(B)However, Washington regulations regarding

1113

school district financing provide that an “‘enrolled student’ means a person residing

Washington state” who satisfies five conditions. WAC 392-1Q6-

chart to
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In the Ninth Circuit, courts have loe#to state law to determine a student’s
residency.See, e.g., Union Sch. Dist. v. Smith, 15 F.3d 1519, 1525 (9th Cir. 1994)S,,
220 F. Supp. 2d at 1191-93. For the purposes of IDEA, Washington defines “stud
residence” to mearttie physical location of a student’s principal abode—i.e., the ho
house, apartment, facility, structure, or location, etc.—where the student lives the
majority of the time.” WAC 392-137-115ge also WAC 392-172A-01160. Put anothg

way, “a student’s residency is just that: where he livasS', 220 F. Supp. 2d at 1192.

determining a student’s residence, the Court considers:$)utient’s mailing address;

(2) the student’s principal abode may be different than the principal abode of the
student’s parents; (3) the lack of a mailing address for a student does not preclude
residency; and (4) if the student is expected to reside at the address for twenty
consecutive days or more. WAC 392-137-115.

In this case, the District did not have a duty to update L.T.’s IEP in 2013 bec
L.T. was not a resident of Washington at that time. In March 2013, L.T. left the Dig
and returned to Utah to attend Falcon Ridge for six months. AR 3150. Although
Plaintiffs continued to live in Washington, L.T. was living in Utah on a daily basis.
Under Washington law, L.T. was not a resident of the state and thus the District dif
have an obligation to update L.T.’s IEP in 2088 J.S,, 220 F. Supp. 2d at 1193.

2. Alleged Substantive Violations

Plaintiffs raise the following substantive claims: (a) L.T. regressed academig

between 2011 and 2012; (b) the May 2012 IEP improperly recycled goals from the

ent

me,

D
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strict
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2011 IEP; (c) the May 2012 IEP was inappropriate when it was developed; (d) the
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District wrongfuly determined that L.T. was not eligible for speech and language
services; (e) the District did not provide sufficient para-educator support for L.T. in
and (f) the District inappropriatehgduced L.Ts social emotional/behavioral services
January 2012. Dkts. 27, 30.

a. Academic Regression

Plaintiffs argue that the District denied L.T. a free appropriate public educati
because L.T. regressed academically between 2011 and 2012. Dkt. 27 at 18; Dkt
13-15. The ALJ determined that Plaintiffs failed to show that L.T. regressed
academiclly or that any such regression was the result of the District violating the |
AR 2370.

Upon review, the Court finds that the ALJ properly rejected this claim. The
evidence in the record demonstrates that L.T. made progress on her IEP goals belf
2011 and 2012. For example, L.T.’s progress report from February 2012 shows th
either completed or was making progress towards completing all of her May 2011
goals. AR 2909-12. L.T.’s teachers also noted that L.T. was working hard and
improving on her goalsSeeid. In May 2012, L.T. was earning mostly Bs and Cs. A
2912. Academic testing indicated that L.T. was at or near grade level in core area
as basic reading skills, reading comprehension, and written langithge.T.’s readng

teacher reported that L.T. “continues to show great growth in her reading skills.” A

2011;

n

30 at

DEA.

ween

atL.T.

EP

R

S such

R

2909. L.T. went from reading 68 words per minute on a sixth grade reading passage to

115 words per minute on a seventh grade reading pasishge.T.’s math teacher note

that L.T. “has worked very hard in resource math class this year [and] has shown 1

d

nastery
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of multi-digit addition and subtraction problems and has mastered all of her basic
multiplication facts.” Id. L.T.’s writing teacher stated that L.T. was “somewhat
successful” in her writing skills class. AR 2910. Although L.T. was earning a D in
writing class, her writing teacher reported that L.T.’s grade “does not reflect her ac
skills and ability in the classroomlId. According to L.T.’s writing teacher, L.T.
“commonly will choose to not work when she is struggling with an issue that is not
related, [and] this directly affects her gradéd. With regard to study skills, L.T. had 3
95% work completion rate in her special education classes and a 70-80% work
completion rate in her general education classes, which was “a dramatic improven
over last year.” AR 2912.

Relying onRowley, Plaintiffs contend that L.T.’s modified grading system can
establish that L.T. was making mearfuigprogress. Dkt. 30 at 1&Rowley, however,
did not establish one standard for determining what constitutes meaningful educat
benefit under the IDEA. 458 U.S. at 202. Rowley, the Supreme Court emphasized 1
educational benefit must be measured in relation to the student at$ssué. at 202.
The Supreme Court went on to note that when a special education student is “bein
educated in the regular classrooms of a public school system,” the grading and
advancement system employed in the regular classroom “constitutes an important
in determining educational benefitld. at 203. School districts, however, are not
required to “maximize each child’s potential commsgnate with the opportunity

provided other children.’ld. at 198 (internal quotation marks omitted). Rather, schg

her

tual
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nent
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districts must provide students with a “basic floor of opportunitg.”at 200.
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Under the circumstances in this case, L.T.’s educaltiprogram was
individualized and tailored to her needsT. wasalso making progress on herademic
goals, as discussed above. In sum, Plaintiffs have failed to show that the ALJ’s
conclusion regarding L.T.’s academic regression was erroneous.

b. Recyckd Goals

Next, Plaintiffs claim that the May 2012 IEP improperly recycled goals from |

May 2011 IEP. Dkt. 27 at 18-19; Dkt. 30 at 13—-15. Plaintiffs did not raisel&ms

before the ALJsee AR 1640-44, 235355, and thus it is not properly before the Court.

Plaintiffs’ claim also fails on the record-he evidencahows that the District
updated L.T.’s May 2012 IEP to reflect L.T.’s progress um@emMay 2011 IEP.To that
end, the District developed new goals for L.T., adjusted old goals towards which L
made progress, and noted old goals with which L.T. continued to struggieare AR
2878-82 (May 2011 IEP goalsyith AR 2909-12 (May 2012 IEP goals¥ee also AR
1260-67. For example, the District adjusted L.T.’s writing skill goals to include wri
four-paragraph essays and using an increased number of specific details to suppo
ideas in paragraphs. AR 2910-11. With regard to L.T.’s reading fluency goals, th
number of words per minute remained the same but L.T.’s progress was to be meg
using more difficult reading passages. AR 1261-62. Although L.T. continued to
struggle with math story problems, she showed improvement in other areas of mat
received new math goals to reflect that progress. AR 1262—-64. Specifically, L.T.

received new math goals for adding and subtracting fractions, multiplying and divig

he

T. had

ling

rt main

11%

asured

h and

ling

multi-digit decimal numbersnd identifying common decimédaction equivalents. AR
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1262—-64, 2910. The District also added new social skill goals related to L.T.’s abil
stay on topic during class discussions and tasks. AR 586288182, 2911-12.

C. Appropriateness of May 2012 IEP

Plaintiffs assert that L.T.’s May 2012 IEP was inappropriate when developed.

Dkt. 27 at 19-21. Plaintiffs, however, did not challenge the appropriateness of the|
2012 IEP before the ALJSee AR 164044, 2353-55.

Even if this claim was properly before the Court, the May 2012 IEP was
appropriate at the time it was developedhe Tourtdoes not judge the appropriatenes

anlEP in hindsight.Adams, 195 F.3d at 1149. Rather, the Court “look[s] to the [IEP

goals and goal achieving methods at the time the plan was implemented and ask[$

whether [those] methods were reasonably calculated to confer [the student] with a
meaningful benefit.”ld. For the reasons discussedhe two preceding subsections, t
Court finds that the May 2012 IEP was reasonably calculated to confer L.T. with a
meaningful benefit. In developing the May 2012 IEP, the District reviewed L.T.’s
performance unddrer May 2011 IEP The District updated L.T.’s May 2012 IEP to
reflect L.T.’s progress and address the areas with which L.T. still struggled. Plaint
also consented to the May 2012 IEP. The goals and services outlined in the May
IEP were appropriate at the time it was developed and reasonably calculated to pr
L.T. with a meaningful educational benefit.

d. Speech and Language Services
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Plaintiffs allege that the District wrongful determined that L.T. was not eligible for

speech and language instruction. Dkt. 27 at 24. The District made this determinal

ion as
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aresult of L.T.’s May 2011 evaluation, which found that L.T. did not require services in

speech, language, or pragmatics. AR 2859-60. The ALJ concluded that Plaintiffs’ claim

was precluded because the May 2011 evaluation was conducted outside of the pe

riod

coveredby the IDEA’s two-year statute of limitations. AR 2376 (citing WAC 392-172A-

05080). Upon review, the Court finds that the ALJ properly rejected this claim.

e. Para-Educator Support

With regard to Plaintiffs’ claim that the District did not provide sufficient paraf

educator support in 2011, Dkt. 30 at 14, Plaintiffs failed to raise this issue before the ALJ.

See AR 164044, 235355. Thus, this claim is not properly before the Court on revigew.

The Court notes, however, that the limited evidence in the record contradicts Plain
argument. Pursuant to her May 2011 IEP, L.T. was placed in a general education

classroom with para-professional support. AR 2888also AR 1123, 1133 (describin

tiffs’

L.T.’s placement in general education classroom and consultation of resource teaghers).

Due to L.T.’s success in this placement, her May 2011 IEP was ameitbdelaintiffs’

consent in December 2011 to provide continued “special education services in her

general education language arts class with support from a special education teaching

assistant.” AR 2893. Plaintiffs have not cited any evidence to the contrary.

f. Social Emotional/Behavioral Services

Finally, Plaintiffs argue that the District denied L.T. a free appropriate public

education by reducing heocial emotional/behavioral services in January 2012. DK{.

at 19. The ALJ rejected this argument, concluding that the record did not “demons
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that either the number of minutes of social skills instruction offered or the social sk
goal was inappropriate to serve [L.T.’s] needs in this area.” AR 2377.
The Court agrees with the ALJ’s conclusion. As a result of L.T.’s “overall su

in her general education and special education placement,” LEP.'®eandecidedthat

L.T. was no longer in need of forgeven minutesf social emotional instruction per day

AR 2899. Accordingly, the IEP team reduced L.T.’s social emotional instruction to
minutes per day on January 30, 2012. AR 2898. Plaintiffs were notified of and
consented to this change. AR 2898, 2901. L.T.’s progress feporEebruary 2012
shows that L.T. completed two of her three social emotional/behavioral goals and
“great improvementon thethird goal AR 2904. L.T.’s May 2012 IEP further states:

“Since L.T. has stopped receiving 47 minutes daily of social emotional instruction i

lIs

CCESS

ten

showed

n the

resource room, she has continued to demonstrate overall success in special education and

general education classes.” AR 2911. Plaintiffs have not estdbtisdt the ALJ’S
conclusion was erroneous.

3. Additional Claims Before ALJ

Plaintiffs do not challenge the disposition of their additional claims before thg
ALJ. SeeDkts. 27, 30. Upon review, the Court concludes that the ALJ properly rej

those claims.

4. Right to Reimbursement

Finally, Plaintiffs contend that they are entitled to reimbursement from the D

3%

ccted

strict

for L.T.’s placement at Falcon Ridge. Dkt. 30 at 21. “IDEA authorizes reimbursement

for the cost of private special-education services when a school district fails to proyide a
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[free appropriate public education] and the privatiees| placement is appropriate. .”
Forest Grove Sch. Dist. v. T.A., 557 U.S. 230, 247 (2009). Because Plaintiffs have fg
to show that the District denied LT. a free appropriate public education, the Court 1
not address Plaintiffs’ arguments concerning reimbursement.
V. ORDER
Therefore, it is hereb@ RDERED that the District's motion for summary

judgment (Dkt. 24) iSSRANTED and Plaintiffs’ motion for summary judgment is
DENIED (Dkt. 27). The clerk shall enter judgment in favor of Defendant and close
case.

Dated this 8 day of September, 2015.

I

BEMMIN H. SETTLE
United States District Judge

jiled

need
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ORDER- 27



	I. PROCEDURAL HISTORY
	II. STATUTORY FRAMEWORK
	III. FACTUAL BACKGROUND
	A. L.T.’s Background
	B. May 2011 Evaluation
	C. May 2011 IEP
	D. May 2012 IEP
	E. Aspen Institute and Falcon Ridge
	F. Columbia Junior High
	G. Emergency Expulsion
	H. Return to Falcon Ridge
	I. ALJ Hearing and Decision

	IV. DISCUSSION
	A. Standard of Review
	B. Additional Evidence
	C. Plaintiffs’ Claims
	1. Alleged Procedural Violations
	a. Failure to Amend IEP After May 2011 Evaluation
	b. Failure to Develop New IEP in January 2013
	c. Failure to Include Plaintiffs in February 6, 2013 Meeting
	d. Failure to Prepare FBA and BIP
	e. Failure to Update IEP When May 2012 IEP Expired

	2. Alleged Substantive Violations
	a. Academic Regression
	b. Recycled Goals
	c. Appropriateness of May 2012 IEP
	d. Speech and Language Services
	e. Para-Educator Support
	f. Social Emotional/Behavioral Services

	3. Additional Claims Before ALJ
	4. Right to Reimbursement


	V. ORDER

