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Anderson et al

HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

JANE ROE 1 AND JANE ROE 2 on
behalf of themselves and on behalf of
other similarly situagd individuals, and
DREAMGIRLS of TACOMA LLC, a
Washington Limited Liability
Corporation,

No. 3:14-CV-05810 RBL

ORDER GRANTING PLAINTIFFS’
MOTION FOR SUMMARY
JUDGMENT IN PART

Plaintiffs,
V. [Dkt. #38]

JULIE ANDERSON, Pierce County
Auditor, PIERCE COUNTY, a county in
the State of Washington, and DAVID
VAN VLEET,

Defendants.

THIS MATTER is before the Court on Prdiffs’ Motion for Sumnary Judgment [Dkt.
#38]. Plaintiffs are erotic daers and managers at Dreamgiig-ox’s, a Parkland, Washingtg

erotic dance studio. Erotic dancers and marssgee required to Hensed under local law.

! See Pierce County Code Chapter 5.14. The liaemsequirements for dancers and manag

Doc. 49
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are slightly different, as are the privacy concehey raise. But the ises are the same, and the

outcome is the same. For claribys order will refer to the platiffs as “dancers” unless the
context requires otherwise.
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Defendant David Van Vleet, a private citizeited a Public Records Act (PRA) disclosure
request with Defendant Pierce County AadJulie Anderson seeking the Dreamgirls’
employees’ personal information, including tnemes, birthdates, and photographs. Ander;
informed the Plaintiffs of Van Vleet's requestdaof her intention to disclose their informatio
to him unless Plaintiffebtained an injunction.

Plaintiffs sued seeking to temporarily andrmpanently enjoin the disclosure—not just
Van Vleet, but to any member of the genguablic. They argue that the PRA’s privacy
exception is not broad enough to prevent thetldsure—as Anderson apparently determing
but that disclosure would violate their condional rights to privacynd free expression. The
Court held a hearing and granted a priglary injunction enjoining the disclosdrelaintiffs
now seek a declaration that the PRA is uncariginal as applied to them, and a permanent
injunction barring disclosure dfieir license information to all members of the general publ
They claim that disclosure would leadstalking, harassment, blackmail, and injury to
relationships and futuremployment prospects.

Van Vleet has not responded to Metion. The Attorney General filed amicus brief
[Dkt. #45], arguing that the PRA is constitutionakhuse it does not require the disclosure ¢
information protected from disclosure by the Constitution; its exemptions incorporate any
constitutionally-required limitation on such dissures. The State takes no position on whe
the Constitution does, iiact, preclude disclosure ofdliancers’ licensing information in

response to PRA requests litkee one made by Van Vleet.

d—

ther

? Van Vleet appeared at the hiegrand opposing the preliminary injunction. He claimed th
he had a First Amendment right to access the irdtion so that he could pray for the Plainti
by name.

® Plaintiffs also seek certification of a saof all licensed dancers and managers in Pierce
County. [Dkt. #33]. That Motion will beesolved in a separate Order.
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l. DISCUSSION
A. Summary Judgment Standard

Summary judgment is appropriatden, viewing the facts itne light most favorable tg
the nonmoving party, there is no genuine issuaatkrial fact thatvould preclude summary
judgment as a matter of law. Once the movingypaas satisfied its burden, it is entitled to
summary judgment if the non-movipgrty fails to present, by affavits, depositions, answer
interrogatories, or admissions on file, “specificttashowing that theiie a genuine issue for
trial.” Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986). “The mendstence of a scintilla of
evidence in support of the non-movingty& position is not sufficient.Triton Energy Corp. v.
Square D Co., 68 F.3d 1216, 1221 (SCir. 1995). Factual disputeghose resolution would not
affect the outcome of the suit are irreleventhe consideration @ motion for summary
judgment.Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). Thus, “summary judgt
should be granted where the nonmoving party failsffer evidence from which a reasonablg
[fact finder] could returra [decision] in its favor.Triton Energy, 68 F.3d at 1220.

B. ThePRA.

The PRA is a tool to enable citizengtionitor their governmentt is not a mechanism
for them to examine, exploit, or endangecteather: “[tlhe primary purpose of the public
records act is to provide broadcess to public records to erssgovernment accountability.”
Livingston v. Cedeno, 164 Wash. 2d 46, 52 (2008)(banc); see also In re Request of Rosier,
105 Wash. 2d 606, 611 (1986) (the basic purpodepalicy of the PRA is to allow public
scrutiny of government, rather than to proenstrutiny of particular individuals who are
unrelated to any governmental operatioHgarst Corp. v. Hoppe, 90 Wash. 2d 123 (1978) (th

purpose of public disclosure is the “efficieministration of the government,” keeping in
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mind, “the right of individuals to privacy”). THRRA was never intended to facilitate spying
stalking, or to enable a hostather nefarious goals. Thuke PRA generally requires the
disclosure of governmental documents and redardgizens requ&ting them. It also recogniz
that some information should not subject to publigclosure, and provides for redaction in s
cases:

Each agency, in accordance with published rules, shall make available for public

inspection and copying all public records, unless thercefalls within the

specific exemptions of subsection (@)this section, this chapter, other statute

which exempts or prohibits discloswgspecific information or record$o the

extent required to preveah unreasonable invasionpérsonal privacy interests

protected by this chapter, an agency shall delete identifying details in a manner

consistent with this chapter][.]
RCW §42.56.070(1) (emphasis add&d)

The parties agree that PRA has no espexemption protecting erotic dancers’
information from disclosure The privacy right it recognizes precludksclosure if informatior
about the person: (1) would be highly offereste a reasonable pers and (2) is not of
legitimate concern to the publiBCW 88§ 42.56.050.

Plaintiffs argue that the PRA’s “othstatute” reference does not include the
Constitution, because the Constitution is not aistatind because the PRA elsewhere explg
that all exemptions must be narrowly constrireorder to ensure maximal disclosure and
governmental transparencyttis chapter shall be liberalijonstrued and its exemptions

narrowly construed to promote this public polieydao assure that the public interest will be

fully protected.”"RCW 88 42.56.030. ThPlaintiffs claim that becae the disclosure of their

* Though Plaintiffs’ information might be redacted unde€CW 842.56.070(1) to exclude any
“private” information pursuant to the PRAC®mmon law privacy protections, neither party
argues this, and the Court declines to analyze it.

* Indeed, this court so found in grargithe preliminary injunction [Dkt. #26].
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information that would violate their First Amément rights, and the PRA does not prohibit {
disclosure, it is unconstitional as applied to them.
The State argues that the PRA&ference to “other statute[$$ a “catch all” saving

clause, which does not require a discloghet would violag¢ the Constitution:

If the requested records arenstitutionally protected frompublic disclosure, that

protection exists without any need dditsttory permission, and may constitute an

exemption under the PRA even if not implemented through an explicit statutory

exemption.

In other words, it is not necessaryréad the PRA in conflict with the

Constitution when the Act itself recognizes and respects other laws (including

constitutional provisions) that maaie privacy or confidentiality.
[Dkt. # 45 at 4]citing Seattle Times Co. V. Serko, 170 Wn.2d 581 (2010Ameriquest Mortgage
Company v. Washington State Office of the Attorney General, 170 Wn.2d 418, 439-40, (2010
(constitutional preemption of PRA agais not required because of R(3§42.56.070’s “other
statute” exemption accommodates the Constitutmee)also Freedom Foundation v Gregoire,
178 Wn.2d 686, 310 P.3d 1252 (2013). This interpretasiafso consisterwith the canon of
constitutional avoidance: when a statuteusceptible to more @m one construction, the
interpretation that does not violate the constitution is fav@aClark v. Martinez, 543 U.S.
371, 385, (2005).

The State is correct. The PRA, bysig, cannot violate the Constitution, and
constitutional protections (such as freedonexjfression) are necessarily incorporated as
exemptions, just like any other express exemptimmmerated in the PRA. Plaintiffs’ claim th

the PRA is unconstitutional as applied becatisannot accommodate a constitutional limita

on disclosure is wrong, and is rejected.
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C. Constitutional Protections

The issue, then, is whethtkie Constitution protects Plaintiffs’ information, exemptin

from disclosure under the PRA. Plaintiffs arguattlas workers in an erotic dance studio, the

are engaging in a form of protected First Aheent expression, and that disclosure of theif
information would have an unconstitutial chilling effect on that expression.

It is well-established that etic dancing is a protected form of expression under the
Amendment: “Courts have considered topleswoh to be expression, subject to constitutig
protection within the free speeahnd press guarantees of thesFand Fourteenth Amendmeriy
Kev, Inc. v. Kitsap Cnty., 793 F.2d 1053, 1058 (9th Cir. 198R)e Ninth Circuit has emphasiz
that a county’s public disclosure of erati@nce employees’ personal information has an
unconstitutional chilling effect on & protected form of expression:

The First Amendment does not permi Bounty to put employees of adult

entertainment establishments to the chaf applying for a permit to engage in

protected expression in circumstasi@éhere they expose themselves to

unwelcome harassment from aggressiviéors and overzealous opponents of

such activity, or choosing not to engagesuch activity oubf concern for their

personal safety. The chilling effect tmse wishing to engage in First

Amendment activity is obvious.

Dream Palace v. Cnty. of Maricopa, 384 F.3d 990, 1012 (9th Cir. 2004) (internal quotationg
omitted).

The disclosure of Plaintiffs’ information here would have a similarly unconstitution
chilling effect. As erotic date studio employees, Plaintiffse uniquely vulnerable to
harassment, shaming, stalking, or worse. Plairtidfige express concern regarding the enha
risk that disclosure of their real namesglather licensing information might bring. They

plausibly claim that they wouldot have engaged in their peskion had they known that thei

erotic license information could be so easilgoithised to any member of the public. This is
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exactly the kind of chilling effect that tidinth Circuit held to be unconstitutional Bream
Palace. Thus, the Plaintiffs’ information is prtted under the First Amendment, and it is
exempted from disclosure under the PRA.

C. Permanent Injunction.

Plaintiffs seek a broad mnction barring the Pierce Countyéitor from disclosing all
dancer and manager licenses and license apphsatd all members dfie general public, bas
on their claim theory that the PRA is unconstitutional as applied.

A permanent injunction is appropriate whea ®iaintiff demonstrass: (1) that she will
likely suffer an irreparable injury; (2) that remedssilable at law, such as monetary dama
are inadequate to protect against that inj(8ythat, considering ehbalance of hardships
between the Plaintiff and defendant, a remedsquity is warranted; and (4) that the public
interest would not be dissexd by a permanent injunctioeBay, Inc. v. MercExchange, L.L.C.,
547 U.S. 388, 391 (2006).

The PRA is not unconstitutional as apglidlevertheless, a permanent injunction is

appropriate in this case, because no other remesiffisient to prevent harm to Plaintiffs, thie

balance of equities favors them, and the puhterest would not be disserved. There is no

1%
o

ges,

adequate remedy for the damage to Plaintiff's safety that could result from an unconstitutional

disclosure. There is clearly m@ardship to Mr. Van Vleet; haéid not even respond to the
motiorf. Finally, the public interest isest served when the privacy and safety of its membe
protected. Thus, an injunction against this particular disclosmecisssary under the First

Amendment, and under the PRA’s “catch all” exemption. RCW 8§ 42.56.070.

¢ Ironically, Van Vleet refused tprovide his email address, phone number, or physical adg
to the court. This Order will be mailed to his P.O. box.

Order - 7

rsis

ress




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Plaintiffs seek a broad injunction basedtloa claim that the PRA is unconstitutional 4

S

applied. Because it is not, however, the Court pelimanently enjoin only the disclosure before

it. See Sormans, Inc. v. Selecky, 586 F.3d 1109, 1141 (9th Cir. 2009) (an injunction should

be overbroad). Thus, the permanent injunctioas not extend beyond Van Vleet's request in

this case.

. CONCLUSION
Anderson’s determination that the PRA reqdidisclosure oPlaintiff's licensing
information was in error. Defendants ReiCounty and Andersen are PERMANENTLY
ENJOINED from disclosing the information requesbto Van Vieet due tthe protected nature
of Plaintiffs’ license information under the Rilsmendment, and the PRA’s recognition of th
protection in its “cath all” disclosure exemption, REZ 88 42.56.070). Plaintiff's motion for

Summary Judgment is, to this exteBRANTED. The case is DISMISSED.

IT IS SO ORDERED.

Dated this 18 day of August, 2015.

LBl

Ronald B. Leighton
United States District Judge
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