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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

10 DENA K. KIRCHOFF,

L CASE NO. 3:14-CV-05824-KLS
11 Plaintiff,

ORDER AFFIRMING DEFENDANT'S
12 V. DECISION TO DENY BENEFITS

13 CAROLYN W. COLVIN, Acting
Commissioner of Social Security.

14
Defendant.
15
16 _ . o , .
Plaintiff has brought this mattéor judicial review ofdefendant’s denial of her
17

application for disability insurece and supplemental security ine® (“SSI”) benefits. Pursuant

18 . .
to 28 U.S.C. § 636(c), Federal Rule of CRiocedure 73 and Local Rule MJR 13, the partie

Ul

19 . . , o
have consented to have this matter heard éytidersigned Magistrafeidge. After reviewing

20 . : . ,
the parties’ briefs and the remag record, the Court hereby fintsat for the reasons set forth

21 below, defendant’s decision to deny benefits should be affirmed.

22 FACTUAL AND PROCEDURAL HISTORY

23 On January 20, 2010, plaintiff filed an apptioa for disability insurance benefits and

24
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SSI benefits, alleging in blotapplications she became disabled beginning March 15, 3e@9.
Dkt. 11, Administrative Record (“AR”) 10.hiose applications were denied upon initial
administrative review on June 5, 20d4/8d on reconsideration on August 3, 208€e idA
hearing was held before an administratas judge (“ALJ”) on January 20, 2012, at which
plaintiff, represented by couals appeared and testifiecBleeAR 87. In a decision dated March
2012, the ALJ determined plaintiff to be not disabBeeAR 131. However, Plaintiff's request
for review of the ALJ’s decision was gtad by the Appeals Council on September 27, 2013
which ordered the case remanded for additifindings concerning plaiiif's claimed mental
impairments at step two and for furtldevelopment of the record. AR 150-153.

A second hearing was held before a diffe®bd on January 23, 2014, which plaintiff,

represented by counsel, appearad testified, as did Joseph Man, Ph.D., a vocational exper

SeeAR 46. In a decision dated May 6, 2014, thelAlgain determined plaintiff to be not

7,

—

disabled SeeAR 7. Plaintiff's second request for reviefithe ALJ’s decision was denied by the

Appeals Counsel on August 13, 2014, makira ttecision the final decision of the
Commissioner of Social Setty (the “Commissioner’)SeeAR 1; 20 C.F.R. § 404.981, §
416.1481. On October 17, 2014 plaintiff filed a comglairthis Court seekg judicial review
of the Commissioner’s final decisioBeeDkt. 1, 3. The administrative record was filed with t
Court on April 7, 2015SeeDkt.11. The parties have completed their briefing, and thus this
matter is now ripe fothe Court’s review.

Plaintiff argues defendant’s deion to deny benefits shalibe reversed and remanded
for the immediate award of benefits, or in #iernative for further proceedings, because the
ALJ erred: (1) in evaluating the medical evideicéhe record; (2) imliscounting plaintiff's

credibility; (3) in rejecting the lay witness eeiace in the record; (4) in assessing plaintiff's

he
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residual functional capacity; arff) in finding her to be capable of performing other jobs
existing in significant numbers in the natioeabnomy. For the reasons set forth below, the
undersigned disagrees that the ALJ erred tard@ning plaintiff to be not disabled, and
therefore this matter must be affirmed.

DISCUSSION

The determination of the Commissioner thataeamant is not disabled must be upheld
the Court, if the “proper legal standardsVadeen applied by the Commissioner, and the
“substantial evidence in the recordaaghole supports” that determinati¢gtoffman v. Heckler
785 F.2d 1423, 1425 (9th Cir. 1986ge also Batson v. Commissioner of Social Security Ad
359 F.3d 1190, 1193 (9th Cir. 200@arr v. Sullivan 772 F.Supp. 522, 525 (E.D. Wash. 199
(“A decision supported by substantial evidence widlyertheless, be seldesif the proper lega
standards were not applied in weighing #vidence and making the decision.”) (citBrgwner
v. Secretary of Health and Human Servj@&839 F.2d 432, 433 (9th Cir. 1987)).

Substantial evidence is “such relevantence as a reasonable mind might accept ag
adequate to support a conclusioRithardson v. Peralegl02 U.S. 389, 401 (1971) (citation
omitted);see also Batsqr859 F.3d at 1193 (“[T]he Commissioner’s findings are upheld if
supported by inferences reasonably drawn fromrécord.”). “The sultantial evidence test
requires that the reviewing court determiméiether the Commissioner’s decision is “suppor
by more than a scintilla of élence, although less than @&ponderance of the evidence is

required.”Sorenson v. Weinberges14 F.2d 1112, 1119 n.10 (9th Cir. 1975). “If the evideng

admits of more than one rational interpretafi the Commissioner’s decision must be upheld.

Allen v. Heckler749 F.2d 577, 579 (9th Cir. 1984) (“Where there is conflicting evidence

sufficient to support either outcome, we mafirm the decision actually made.”) (quoting

by

min.
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Rhinehart v. Finch438 F.2d 920, 921 (9th Cir. 1971)).

l. The ALJ's Step Two Determination

Defendant employs a five-step “sequentialaation process” to determine whether &
claimant is disabledsee20 C.F.R. § 404.1520; 20 C.F.R. § 416.920. If the claimant is four]
disabled or not disabled ahy particular step thereof, the digly determination is made at th
step, and the sequential evaluation process &adsid At step two of the evaluation process,
the ALJ must determine if an impairment is “severe.” 20 C.F.R. § 404.1520, § 416.920. A

impairment is “not severe” if it does not “sifjnantly limit” a claimants mental or physical

abilities to do basic work activities. 20 GRF.§ 404.1520(a)(4)(iii), (c), § 416.920(a)(4)(iii), (3);

see alsdocial Security Ruling (“SSR”) 96-3p926 WL 374181 *1. Basic work activities are
those “abilities and aptitudes necessargidanost jobs.” 20 C.R. § 404.1521(b), § 416.921(h
SSR 85- 28, 1985 WL 56856, *3.

An impairment is not severe only if the eviderestablishes a slight abnormality that |
“no more than a minimal effect on an iwidiual[’]s ability to work.” SSR 85-28, 1985 WL

56856 *3;see also Smolen v. Chat&0 F.3d 1273, 1290 (9th Cir. 1998&)ckert v. Bower841

F.2d 303, 306 (9th Cir.1988). Plaintiff has the bardéproving that her “impairments or their

symptoms affect her ability to perform basic work activiti€&dtund v. Massanar253 F.3d

1152, 1159-60 (9th Cir. 200IJidwell v. Apfel 161 F.3d 599, 601 (9th Cir. 1998). The step

! As the Ninth Circuit has further explained:

... Itis immaterial that the evidence in aeavould permit a different conclusion than that
which the [Commissioner] reached. If the [Commissioner]'s findings are supported by
substantial evidence, the ctaiare required to accept theltnis the function of the
[Commissioner], and not the court’s to resolveftiots in the evidence. While the court may
not try the case de novo, neither may it abdicate its traditional function of review. It must
scrutinize the record as a whole to deteamirhether the [Commissioner]'s conclusions are
rational. If they are . . . they must be upheld.

d

N

nas

fwo

Sorenson514 F.2dat 1119 n.10.
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inquiry described above, however, ideaminimisscreening device used to dispose of groun(

claims.See Smoler80 F.3d at 1290.

Plaintiff claims the ALJ failed to classify weral of her medical impairments as sever¢

impairments, including migraine headachesppeal neuropathy, bilateral finger numbness,

right shoulder degenerativeipd disease, depression, anxieapd pain disorder. Plaintiff

lless

concedes the ALJ’s alleged failure to classifysth specific impairments as severe did not cguse

any harm at step two, as stetwas resolved in plaintiff's faor and the ALJ proceeded to th
subsequent steps in the analysis. Insteathtgfailaims the ALJ’s failure to find these
impairments severe necessarily meant the Alldd&to include in heresidual functional
capacity assessment all of the limitations caumseall of these impairments.” Dkt. 21, p. 2.

However, the record contains substantial evidence in suppibit @fLJ’s step two
findings. For instance, while plaintiff was diageal with peroneal neuropathy, electrodiagng
testing in December, 2009 revealed only mild abnormalesAR 427. Subsequent review b
plaintiff's primary care physician revesl only slightly positive denervatioSeeAR 511.
Clinical findings were also inconsistentith plaintiff's claims of hand numbnesSeeAR 14,
530, 637. Plaintiff's migraines we controlled through medicati, specifically ibuprofen, and
the medical record is inconsistent with ptéfis claims concerning the frequency and intensi
of her headacheSeeAR 76-78, 671, 674.

Many of plaintiff's other claimed physicahpairments, such as hypertension, right
shoulder degenerative joint dase, COPD, and idiopathiacdmbocytopenic purpura, appear
sporadically throughout the medi records, but the recodes not reflect more than
occasional, minimal treatment for these impairraenor does the record reflect any limitatior

from these impairments lasting for more than a minimal durgfiee, e.g. AR 351, 489, 656-

D
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67, 675. In addition, the ALJ notesapitiff testified her past mealthealth problems would not
be a barrier to employment, absent beitaged in “a traumatic situation.” AR 15, 364ost
importantly, plaintiff does not identify, nor doe®trecord reflect, any limitations or restrictiol
which were either not included the residual functional capficor were not explicitly
considered and discredited by the AB&eAR 183

[l The ALJ's Evaluation of théledical Evidence in the Record

The ALJ is responsible for determining credibility and resolving ambiguities and
conflicts in the medical evidenc8ee Reddick v. Chatek57 F.3d 715, 722 (9th Cir. 1998).
Where the medical evidence in the record isaooiclusive, “questions of credibility and
resolution of conflicts” are sdiethe functions of the ALISample v. Schweike394 F.2d 639,
642 (9th Cir. 1982). In such cases, “the ALJ’s conclusion must be uphtdyan v.
Commissioner of the Social Security Admlis9 F.3d 595, 601 (9th Cir. 1999). Determining
whether inconsistencies in the digal evidence “are material (oreain fact inconsistencies at
all) and whether certain factoase relevant to discount” the opns of medical experts “falls
within this responsibility.'ld. at 603.

In resolving questions of edibility and conflicts in the evidence, an ALJ’s findings
“must be supported by specific, cogent reasdReddick 157 F.3d at 725. The ALJ can do th

“by setting out a detailed and thorough sumnwdrthe facts and conflimg clinical evidence,

2 Specifically, plaintiff testified that she previously haeken “attacked” and “so if it was something that | felt
threatened | would say that themibuld affect me, otherwise | don't believe it would at all.” AR 56.

3 Plaintiff argues the ALJ should have adopted the previous ALJ's finding that her peroneal neurapbtiaeal
finger numbness were severe impairmedtsyever, the Courfinds any error in the current ALJ's failure to find
those impairments to be severe harmless, as the previous ALJ, despite finding them to be sevedeplassiigh

the same exertional limitationSeeAR 18, 136 Parra v. Astrue481 F.3d 742, 747 (9th Cir. 2007) (finding any

error on part of ALJ would not havefefted “ALJ’s ultimate decision.”Stout v. Comm’r, Social Security Admin.

454 F.3d 1050, 1055 (9th Cir. 2006) (error harmless where it is non-prejudiciainbait or irrelevant to ALJ's
ultimate disability conclusionkee also Burch v. Barnhart00 F.3d 676, 682 (9th Cir. 2005) (any error in ALJ'S
failure to consider plaintiff's impainent at step two harmless, becausd Ald not err in evaluating plaintiff's

impairments at later steps).
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stating his interpretation thesf, and making findingsld. The ALJ also may draw inferences
“logically flowing from the evidence Sample 694 F.2d at 642. Further, the Court itself may
draw “specific and legitimate infences from the ALJ’s opinionMagallanes v. Bower881
F.2d 747, 755, (9th Cir. 1989).

A treating physician’s opiniowill be given controlling weibt if it is “well-supported by
medically acceptable clinical and laboratory diegjimotechniques and is not inconsistent with
the other substantial evidence ihd} case record.” 20 C.F.R. § 404.15@7n v. Astrue 495
F.3d 625, 631 (9th Cir. 2007). If a treating physitsaopinion is not given controlling weight,

the ALJ must provide “clear and convincing” reas for rejecting the uoatradicted opinion off

either a treating or examining physicidester v. Chater81 F.3d 821, 830 (9th Cir. 1996). Even

when a treating or examining physician’s opiniscontradicted, that opinion “can only be
rejected for specific and legitae reasons that are supported by substantial evidence in th
record.”ld. at 830-31. However, the ALJ “need not discalé®vidence presented” to him or
her.Vincent on Behalf of Vincent v. Heckl@B9 F.2d 1393, 1394-95 (9th Cir. 1984) (citation
omitted) (emphasis in original). The ALJ must only explain why “significant probative evig
has been rejectedld.; see also Cotter v. Harri$42 F.2d 700, 706-07 (3rd Cir. 198Garfield
v. Schweiker732 F.2d 605, 610 (7th Cir. 1984).

In general, more weight is given to a treating physicianisiop than to the opinions of
those who do not treat the claimaBee LesteB1 F.3d at 830. On the other hand, an ALJ n¢g
not accept the opinion of a treating physiciahtifat opinion is brief, conclusory, and
inadequately supported by clinical fings” or “by the record as a wholeéBatson v.
Commissioner of Social Security AdmBB9 F.3d 1190, 1195 (9th Cir. 2004&e also Thomas

v. Barnhart 278 F.3d 947, 957 (9th Cir. 2002pnapetyan v. HalteR42 F.3d 1144, 1149 (9th

W
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Cir. 2001). An examining physician’s opinion is “died to greater weigtthan the opinion of g
nonexamining physicianl’ester 81 F.3d at 830-31. A non-examining physician’s opinion n
constitute substantial evidencéitfis consistent withother independent evadce in the record.
Id. at 830-31Tonapetyan242 F.3d at 1149.

A. Paul A. Surette, M.S., P.A.-C

In June, 2009, plaintiff's physician assistantylPaurette, M.S., P.A.-C., issued plaintif
a work excuse, in which he opined plainsfbngoing medical appointments would “tempora
limit her ability to participate invork duties intermittently,” and noted this was not expected
be a long-term issue. AR 439. In Novem2809, Mr. Surette again issued plaintiff a work
excuse, requesting she be placed on limiterkwlaty, and specifically excusing her from
“lifting, squatting, running, walkingpushing, pulling, or climbing.” AR 440.

As Mr. Surette is not considered an acceptedical source, the ALJ was only requirg
to provide germane reasons for discounting his testintees20 C.F.R. § 404.1513(a) and (d
Turner v. Comm’r of Soc.Se6€13 F.3d 1217, 1223-24 (9th Cir. 2010) The ALJ gave little
weight to Mr. Surette’s opiniorfer several germane reasongsEithe ALJ found insufficient
support in the record fahe opined restriction§eeAR 29. The ALJ observed that both work
excuses were prepared without a concomitantiplyexamination, and nes that Mr. Surette’s
actual examinations included insttions materially inconsigté with his opined limitationdd.
For example, plaintiff was examined by Mr. Stean July of 2010, the examination closest t
the November 2010 work excuse. AR 549-550. At the exam, Mr. Stoettd plaintiff moved
all extremities well and thathe had an intact gaee idHe also recommended plaintiff “walk
30 minutes each day, at a relatively quigkc®.” AR 552. The ALJ properly noted there was

nothing in the record establishif@ny intervening worsening of [plaintiff's] symptoms to just

ay
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d

fy

ORDER AFFIRMING DEFENDANT’'S DECISION
TO DENY BENEFITS - 8



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

a complete ban on exertional and posttactivities, including walking”AR 29.

Due to the inconsistencies between Mr. Seatgttlinical findings and the work excuse
he issued, the ALJ concluded limitations Mr. Sigr@assessed were bdsmlely on plaintiff's
subjective complaints of pain. AR 29. In lighftthe ALJ’s adverseredibility analysis,
discussed below, this was propgeeMorgan, 169 F.3d at 602 (“A physician’s opinion of
disability ‘premised to a large extent upoe taimant’s own accounts of his symptoms and
limitations’ may be disregarded where those clamps have been ‘properly discounted.”)
(quotingFair v. Bowen 885 F.2d 597, 605 (9th Cir.1989)). Second, the ALJ found that
subsequent to Mr. Surette’s work excusespth@tiff's clinical findings improved significantly
“approximately a year after the alleged onset date.” AR&@;also Tackett v. Apfdl80 F.3d
1094, 1098 (9th Cir. 1999) (claimant has burdepro¥ing he or she suffers from medically
determinable impairment that can be expecteadgalt in death or that has lasted or can be
expected to last for continuous period of ngsléhan twelve months). This too is a germane
reason for discounting Mr. Surette’s opini@ee20 C.F.R. 88 404.1527(c)(4), 416.927(c)(4).

B. Vincent Phillips, M.D.

Plaintiff's treating physician, Vincent Rlips, M.D., provided opinions concerning
plaintiff's alleged disability on three occasioiiérst, on January 26, 2010, Dr. Phillips prepat
a note indicating “her MRIs and EMGs shobjective evidence for nerve damage,” and four
she “appears to be disabled until further notibe,issue being rehaltdtion potential.” AR 441

Next, on February 2, 2010, Dr. Phillips complita documentation request form for the

* Plaintiff objects to the ALJ describing Mr. Surettefsined limitations as a “complete ban on exertional and
postural activities, including walking” Dkt. 15, p. 6. Adtigh it is true that Mr. Surette did not expressly state
plaintiff was completely banned from all exertional and p@dtactivities, the ALJ clearly was aware of the speq
limitations Mr. Surette assesse#t€AR 29), and plaintiff has failed to show what harm, if any, the ALJ’s use g
phrase “complete ban” caused.
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Washington State Department®dcial and Health ServicedSHS”), on which he indicated

the plaintiff was unable to “lift, climb, stanfhnd] stoop,” for more than zero hours per week.

AR 436. Finally, in June2010, Dr. Phillips prepared a shdrgnd-written note stating plaintiff
“seems completely disabled re-gainful emplowtieciting “positive evidence on her c-spine
MRI and EMGs” AR 481.
The ALJ discredited Dr. Phillips’ January and Ju2@10 notes for the following reasor
First, such a statement [that she “appdarbe disabled’]—without discussion of
actual functioning—is a legalpinion, not a medical onend is reserved to the
commissioner. Second, the objective evienn which the doctaelied did not
support such a finding. For example, on examination the day he made of [sic] the|
first statement, the doctor observédat the claimant had reported some
improvement after ESI anddhthe electrodiagnosticusties showed only slightly
positive denervation. [AR 511.] Additionallps noted, the claimant returned to
full-time employment for 8 months afténese statements of alleged disability,
without any significant change in funoting noted in or evident from the
treatment records. The undersigned findsufficient objective evidence to
support the conclusory declacats of disability and gies these statements by Dr.
Phillips very little weight.
AR 30. Plaintiff argues none ofdke reasons are sufficient tgect the opiniorof a treating
physician; instead, plaintiff argues Dr. Phillips’ opinion should be given controlling weight.
Court disagrees. First, as discussed more flfection Ill, below, plaintiff worked full-time
between June, 2011 and February, 2012 as a plaptogrand manager afportrait studio, a jo
considered “light work” undethe physical exertion levelSee20 C.F.R. § 303.1567(b); AR 2§
54-55, 80, 319, 326, 329-346, 418. This is inconsistéht®r. Phillips’ opinion that plaintiff is
“completely disabled re-gainful employment.” AR 481.

Second, both of Dr. Phillips’ written opinions reebrief, conclusory, and unaccompan

® Plaintiff argues the ALJ failed to consider the fact plaintiff only took the job out of “sheer agésp&rDkt. 15, p.
7, AR 71-72. However, the ALJ spécally acknowledged plaintiff worketivhen the family really needed the

money.” AR 28. Nor has plaintiff explained how the fact thatreason plaintiff was able to return to work out 0
desperate need for money, takes away from the fact thatahable to return to work and continue working for

S:

The

A\~ =4

ied

fa

significant period of time despite her allegedly disabling impairments.

ORDER AFFIRMING DEFENDANT’'S DECISION
TO DENY BENEFITS - 10



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

by analysis of the medical eviden&ee Batsgr359 F.3d at 119%ee alsdMcLeod v. Astrue
640 F.3d 881, 885 (9th Cir. 2011). Tdhiplaintiff is correct when she argues that the treatme

note cited by the ALJ, in addition to reflectimyprovement after an epidural steroid injection

and only slightly positive deneation in an electrodignostic study, also reftted she had some

pain, decreased range of motion angbsitive straight leg raise teSeeAR 511. However, eve
assuming this was error, in light of the ALdther valid reasons for discounting Dr. Phillips’

opinion discussed above, any such error is harnmiessMolina v. Astryé74 F.3d 1104, 1115

(9th Cir. 2012) (error is harmless so longlere remains substant@lidence supporting ALJ'$

decision and the error does not negate thiditsaof the ALJ’s ultimate conclusion).

In addition to the foregoing reasons, #&ie) also discredited Dr. Phillips’ assessed
limitations due to an internal inconsisten8geAR 30. Specifically, Dr. Phillips indicated
plaintiff would be unable tdft, climb, stand, or stoofor more than zero hourSeeAR 436.
This effectively would prohibit her from perforng any work whatsoever. However, on the n
page of the DSHS form he completed, Dr. Rislindicated plaintifivould be limited to
sedentary work, which was described on the formegasiring an individual tde “able to lift 10
pounds maximum,” “frequently lift or carry sucHiales as files and safi tools,” and “sitting,
walking, and standing for brief periods.” AR 437. Tisi® material inconstency in Dr. Phillips
opinion, and the ALJ was entitled to rely upomitliscrediting his ssessed limitation§ee
Morgan, 169 F.3d at 603.

C. Richard Coder, Ph.D.

The ALJ considered and rejected the opirobexamining psychologist, Richard Code
Ph.D.SeeAR 15-16. In evaluating Dr. Coder’s opinigdhe ALJ observed: “thelaimant did not

consistently complain of depression and anxigtysnemory problems,” and agreed that her p

pnt
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complaints “could affect concentration, memanyfocus, but [thatfhe did not testify to
problems in these areas at either hearing.”18RThe ALJ also rejected Dr. Coder’s opinion
because plaintiff failed to pursue mental health treatnSsd.id

Plaintiff argues these reasons for digiiiag Dr. Coder’s opinion were factually
inaccurate. At her first hearing, plaintiff did suggthat her memory was getting “really bad”
when she attempted to recall the date she reswnek, and that her pain could interfere with
her concentration. AR 95, 106. In addition, theord reflects plaintiff took medication for
situational anxiety and depressi@eeAR 667, 681. Even if the ALJ erred here, however, th
error was harmless, given that he also offeckral other specific amegitimate reasons for
rejecting Dr. Coder’s opinion.

For example, the ALJ noted the fact thatipliff resumed work at a skilled job as a
manager and photographer at a portrait studey &r. Coder’s evaluation, and observed that

photography was an activity requiring concentratie@eAR 16-17, 28, 54-55, 80, 319, 326,

329-346, 418. The ALJ also correctly noted plaintiffiiée mental health symptoms to providers

and testified that her prior histoof mental health issues wouldt be a barrier to employment.

SeeAR 16-17, 56, 665-681. Plaintiff does not chadje these reasons for discrediting Dr.
Coder’s opinionSeePaladin Associates., Ing. Montana Power Cp328 F.3d 1145, 1164 (9t}
Cir. 2003) (by failing to make argument in openbrgef, objection to district court’s grant of
summary judgment was waived).

D. Thomas Clifford, Ph.D, and Bruce Eather, Ph.D.

The ALJ considered the opinions of Thon@sford, Ph.D., and Bruce Eather, Ph.D.,
indicating the plaintiff had milto moderate impairments, andssible difficulty with detailed

tasks and adjustment to a stressiorkplace situation as a rdsaf her mental health issueSee

—
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AR 17-18, 587-603, 648. The ALJ discredited theseaiops because the plaintiff was “not as
limited as found by the state agency consulta®R”18. In support of thisonclusion, the ALJ
cited the fact that plaintiff returned “tofull-time, skilled job in mid-2011.” AR 18.

Plaintiff argues, in a conclusory fashion, ttias was not a legitimate reason to discre
Dr. Clifford and Dr. Eather’s opinion for theeriods of time in which she was not working.
However, subsequent developments in a clatreanedical and treatment history can undern
a previous medical conclusioBee?20 C.F.R. 88 404.1527(c)(4), 416.927(c)(4). Plaintiff has

demonstrated how the medical evidence in thercepostdating Dr. Clifford and Dr. Eather’s

dit

line

not

review supports their opinions, especially in lighplaintiff's subsequent return to work and the

ALJ’s other findings, including #rejection of Dr. Coder’s apon. Thus, the ALJ reasonably
discredited Dr. Clifford ad Dr. Eather’s opinions.

E. Robert Hoskins, M.D.

Plaintiff contends the ALJ erdeby giving too much weight tihve opinion of state agen
medical consultant, Robert Hoskins, M.D. Speailly, plaintiff argues Dr. Hoskins’ opinion is
inconsistent with the medical evidence in theord, his review was incomplete as he was on
able to review medical reods through June 2010, he merely affirmed the report of a non-
physician, Michael Sherrill, ar@s a non-examining physician, liginion was entitled to less
weight than the opinions of theetiting physicians in the record.

Plaintiff fails to state how Dr. Hoskins’ oponm is inconsistent witthe medical evidenc

in the recordSee Paladin328 F.3d at 1164. In addition, as discussed above, the ALJ prov

specific, legitimate reasons for discrediting there restrictive opinions of Dr. Phillips and M.

Surrette. As noted by the ALJ and discussed alfavéhermore, plainff performed light work

in a full-time position between 2011 and 2012, that iregurequent stooping in contrast to the

ly

11%
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only occasional stooping assessed by Dr. HosEHasAR 30, 54-55, 80, 319, 326, 329-346,
418, 488, 570, 637onapetyan242 F.3d at 114%(ting Magallanes881 F.2d at 752Mitchell
v. Colvin,584 Fed.Appx. 309, 311 (9th Cir. 2014jting SmolenB80 F.3d at 1285ndYoung v.
Heckler, 803 F.2d 963, 968 (9th Cir. 198 addition by affirming the findings of Michael
Sherrill, a non-physician, Dr. Hoskinséffect was adopting them as his ofinally, plaintiff
has failed to demonstrate how the medical @va# in the record post-dating Dr. Hoskins’
review would call his opinion to question. A review of the rdical evidence across the whols
record actually lends support to his opinion thatplaintiff is “capable of light level activity.”
AR 488, 530-31, 570, 610, 637. As such, plaintifitgections to the ALJ’s reliance on Dr.
Hoskins’ opinion are without merit.

1. The ALJ’s Assessment of Plaintiff's Credibility

Questions of credibility are solely within the control of the ARde Samp|&94 F.2d at
642. The Court should not “second-guess” this credibility determinaltam, 749 F.2d at 580.
In addition, the Court may not reverse a credibdetermination where that determination is
based on contradictory or ambiguous evideBee idat 579. That some of the reasons for
discrediting a claimant’s tastony should properly be discowea does not render the ALJ’s
determination invalid, as long as that detigattion is supported by substantial evidence.
Tonapetyan 242 F.3d at 1148.

To reject a claimant’s subjective complajriitee ALJ must providéspecific, cogent
reasons for the disbelieflester 81 F.3d at 834 (citation omitted). The ALJ “must identify w

testimony is not credible and what eviderundermines the claimant’s complaints.? see also

® Non-physicians, such as physician’s assistants or nwesender opinions which are subsequently ratified b
doctor without compromising the validity of the dmcs status as an acceptable medical so@ee.Gomez v.

1%

hat

Chater, 74 F.3d 967, 970-71 (9th Cir. 1996ge alsoKiong v. Astrug2010 WL 3715135, *5-*6 (E.D. Ca. 2010).
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Dodrill v. Shalalg 12 F.3d 915, 918 (9th Cir. 1993). Usdeaffirmative evidence shows the

claimant is malingering, the ALJ’s reasons fgecéing the claimant’s testimony must be “cle

and convincing.’Lester 81 F.2d at 834. The evidence as a whole must support a finding of

malingering.See O’Donnell v. BarnharB818 F.3d 811, 818 (8th Cir. 2003).

In determining a claimant’s credibility,ghPALJ may consider “ordinary techniques of
credibility evaluation,” such as reputation fging, prior inconsistent statements concerning
symptoms, and other testimonattfappears less than candi®rolen80 F.3d at 1284. The
ALJ also may consider a claimant’s work recardl observations of physicians and other thi
parties regarding the nature, onsktration, and frequency of symptongee id.

The ALJ in this case discounted plaintif€sedibility in part because her subjective
complaints were inconsistent with the objectivedioal evidence in the record. This was pro
See Regennitter v. Commissionéfocial Security Adminl66 F.3d 1294, 1297 (9th Cir. 199
As the ALJ found, the record reflects plaintifds able to work continuously until March of

2009, despite plaintiff's historgf degenerative disc diseagating back as far as 20BeeAR

20, 27, 381, 446. In addition, the record reflects tiegdindings in numerous straight leg raise

tests, normal gait in all examinations afégril 2010, and normal strength findings throughouit

the relevant periodseeAR 434, 488, 570-71, 637, 652-54, 671. Finadly discussed in Sectio
Il above, the plaintiff has failed emonstrate any error in tAé.J’s evaluation of the medical
opinion evidence. Taken as a whgalhe objective medical evidenicethe record supports the
ALJ’s conclusion that plaintiff experiencedygificant improvement in her pain symptoms
within twelve months after herlaged disabilityonset date. AR 27.

Plaintiff contends the ALJ’s reading of theedical record was selective and identifies

several items in the recordeshelieves require a differeimterpretation. However, the ALJ

ORDER AFFIRMING DEFENDANT’'S DECISION
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thoroughly considered and weighaitithe evidence cited by plaintiff, and her evaluation is
supported by the overall record. AR 18-31, 638, 648, 654, 70Ve0Be extent that the
evidence in the record is sebj to more than one interpretation, furthermore, the ALJ’s

interpretation thereof wastranal and reasonable, and tbkre the Court must uphold §ee

Rollins v. Massanayi261 F.3d 853, 857 (9th Cir. 2001) (court may not “second-guess” an ALJ’s

reasonable interpretation, providedsisupported by substantial evidence).
Plaintiff also argues the ALJ’s reliance thre lack of objective medical evidence to

discredit her subjective symptom testimony waslerror. However, while the ALJ could not

rely solelyon the lack of objective medical evidence to discredit plaintiff, “the medical evidence

is still a relevant factor in determining thevegty of [her] pain and its disabling effects.”
Rolling 261 F.3d at 857. Though Plaintiff argues Ate)’s credibility determination was
premised solely upon the fact that the objexgvidence did not establish “the degree of
symptoms and limitations” alleged, the ALJ, acf, relied upon multipleredibility factors,
discussed below, in addition to the lack of objective medical evidence.

In addition to inconsistencies with thbjective medical evidence, the ALJ also
considered inconsistencies in the plaintiféports to her treating and examining physici&ee
Smolen80 F.3d at 1284 (ALJ may consider prior indstent statements). For example, the ALJ

cited numerous reports where piif reported pain between eigand ten on the ten-point pai

-

scale, without exhibiting any acute distreSse, e.gAR 29, 570, 637, 656, 659-60. Further, gt
various points throughotite record, plaintiff indicated trelments such as epidural steroid
injections were effective at alleviating her pain symptdde®AR 488, 570, 637. Nonetheless
despite reporting pain at the high end of the paade, plaintiff declined to receive a third

epidural steroid injection “until if and wherer pain gets worse.” AR 570. The ALJ also noted

ORDER AFFIRMING DEFENDANT’'S DECISION
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that while the plaintiff testified she frequénfell, the medical records do not reflect a
contemporaneous report of falling after December, 2868AR 31, 119. Instead, the records
reflect plaintiff denied falls to separgteoviders in July, 2009 and December, 2(B2eAR
549, 670-71.

The ALJ further discounted plaintiff's crediiy because of her failure “to comply with
conservative [treatment] recommendations othen medication management” and her failur
“to pursue physical therapy even after regugst.” AR 27. This, too, was a valid basis for
finding plaintiff to be less than fully credibl8ee Fair 885 F.2d at 603 (failure to assert good
reason for not following prescribed coursdrefitment “can cast doubt on the sincerity of the
claimant’s pain testimony”Plaintiff was discharged frohysical therapy in August 2009,
after she stopped scheduling appointments arehtegly failed to retmn phone calls from the
therapist. AR 21, 537. In addition, after agregimgesume physical therapy in April of 2010,
plaintiff failed to attend her sessioasd was again discharged in June 2@E®AR 23, 627,
632. The ALJ also cites to several instances e/p&intiff declined cdain pain medications,
failed to take her medication regularly, or @ttty stopped seeking treatment for months at aj

time. SeeAR 24, 68-69, 105-06, 657.

Plaintiff contends she had good reasongdibing to pursue certain treatment avenues;

namely, the side effects of certain medicatiprescribed for her paias well as a lack of
insurance for physical theragyeeAR 62. However, the ALJ expressly considered and
discredited both of these reasoieeAR 24, 29. The ALJ observed the medical records, apa
from “incidental mentions of skin rash,” do meflect that plaintiff ever complained about the|
majority of medication side effexshe described during her testimoBgeAR 25, 62. As for

plaintiff's inconsistent physical therapy, tA&J acknowledged plaintiff's argument that she
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lacked insurance for such treatment, but alsochpk&intiff failed to seekreatment for her back
impairments during the nearly nine-month peiimevhich she was employed full-time betwee
June 2011 and February 2012. AR 24. The ALJ atged plaintiff's testimony at the first
hearing that she did not pursuersid injections because of lack of insurance was inconsistg
with her reports to Douglas Taylor, M.D., ther pain was sufficiently relieved and that she
preferred to wait until her pain dancreased, as well as her otgi of potential side effectSee
AR 29, 104-05, 570. Thus, the ALJ did not err here.

Plaintiff argues the ALJ errad discounting her credibility duto her activities of daily
living. Plaintiff correctly observethat activities of didy living may only beused to discredit a
claimant if they are inconsistent with thaichant’s testimony, or “meet the threshold for
transferable work skills.Orn, 495 F.3d at 63%molen80 F.3d at 1284, n. 7. During the
relevant time period, the pi#iff performed a variety of household chores, cared for her
grandchildren and ill family members, and egeg@ in a variety of hobbies, including arts and
crafts, sewing, and photograplt8eeAR 28, 59-60 363-70. While ¢hALJ cites to these
activities for the proposition th#tte plaintiff was not as limiteds she alleged, the ALJ fails to
explain which activities are allegedly inconsigteith which limitations, or otherwise explain
howthose activities are incoiggent with plaintiff’'sstated limitations. AR 2&8urrell v. Colvin
775 F.3d 1133, 1138 (9th Cir. 2014). If the ALJ intethtterely upon these activities as the bz
for an adverse credibility determination, stas obligated to provide specific findings
concerning how they are inconsisternith plaintiff's stated abilitie®r are transferable to a wor
setting.Burrell, 775 F.3cat 1138.

If this were the extent of the ALJ’s analysisplaintiff's daily activties, the Court woulg

be required to conclude the ALJ erred. Signifttarhowever, the ALJ also relied upon the fa

n
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that plaintiff worked for nine months full time dng the relevant time p®d in a portrait studig

managing employees, working with customersing portraits, and coordinating special events.

SeeAR 28, 54-55, 80, 319, 326, 329-346, 418. The ALJ properly relied upon this work activity

as evidence that plaintiff “demonstrate[d] a lemefunctioning that isnconsistent with her
claims.” AR 28.

Plaintiff, citing Lingenfelter v. Astrueargues the ALJ improperlylred on the plaintiff's
work activity between June 2011 and Redyy 2012 to discredit her testimomyngenfelter
however, is distinguishable on fects. In that case, the claintavas fired from a job he had
performed for a period of nine weeks after hitedast insured, “because he was too slow to
the work adequatelyfd. at 1033. The claimant also testifidit “when he returned home fror
work each day his ‘feet were so swollen,” and ti&tjust couldn't do it anymore’ because of
pain.”Id. (quoting plaintiff). The Ninth Ccuit stated that the mere “fact that a claimant tried
work for a short period of time and, because of his impairmiziltsg,” does not mean “that he
did not then experience pain and linibas severe enough to preclude him froraintaining
substantial gainful employmentd. at 1038 (emphasis in original). The Court of Appeals fo
this reason to be “especially unconvincing” whigre claimant attempted to work “only becau
of extreme necessity,” becausel]fider these circumstances,” it svat least as likely that the
claimant tried to work in spite of his symptomst because they were less severe than alled
Id. at 1038-39 (quoting ALJ).

In this case, plaintiff worked for neanlyne months during the relevant time period,
rather than for a “short period of time” after the date last insuredLasganfelter Plaintiff —
rather than being fired from her job — was recgj\greater responsiktiés from her employer,

indicating she was capable of performing the job duties for which she was3ee&R 28, 71-

do

the
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Ta4d

72. Though the plaintiff represented she quitjttredue to the work becoming “too much” (AR
101-02), there is no evidence in the record ssiyg her work performance declined to the
point she was unable to do work inconsisteith the ALJ's RFC assessment. Moreover, under
the Commissioner’s rulings, “[substantial gainfulatg]-level work lasting more than 6 months
cannot be a [unsuccessful wakempt] regardless of why it ended or was reduced to the npn-
[substantial gainful activity] level.” SSR 84-25, 1984 WL 4979@onsequently, the ALJ was
entitled to consider plaintiff's wi history in evaluating her crédadlity about theimpact of her
pain on her limitations and her ability to work.

V. The ALJ’'s Evaluation of the Lay Witness Evidence in the Record

Lay testimony regarding a claimant’'s symp®*“is competent evidence that an ALJ must
take into account,” unless the ALJ “expressly datees to disregard such testimony and gives
reasons germane to each witness for doinglsswis v. Apfel236 F.3d 503, 511 (9th Cir. 2001).
In rejecting lay testimony, the ALJ need niedhe specific record as long as “arguably
germane reasons” for dismissing the testimoeyrated, even though the ALJ does “not cledrly
link his determination to those reasons,” antistantial evidence supp®the ALJ’s decision.
Id. at 512. The ALJ also may “draw inferendegically flowing from the evidence.Sample
694 F.2d at 642.

Plaintiff argues, in a conclusory fashiorattthe ALJ failed to provide germane reasons
for discrediting the testimony of her husbandhéé Kirchoff. However, the ALJ clearly and

exhaustively reviewed Mr. Kirchoff's testimongnd provided germane reasons for discrediting

" Even if as plaintiff argues her work between May 2011 and February 2012, could be corssftiéabd/ork
period” (See20 C.F.R. 8 404.1592(a)), the ALJ was still entitleddonsider this work period as part of an analys|s
of plaintiff's credibility. See20 C.F.R. § 404.1571 (“Even if the work you have done was not substantial gainful
activity, it may show that you are able to do more work than you actually didé)also Greger v. Barnha#64
F.3d 968, 972 (9th Cir. 2006%0ff v. Barnhart421 F.3d 785, 792 (8th Cir. 2005).
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it. SeeAR 31. The ALJ specifically noted manytbe limitations and symptoms articulated by
Mr. Kirchoff went unreported tplaintiff's providers, and isome cases were directly
contradicted by the medical recor@geAR 31, 549, 670-71 (discussingapitiff’'s inconsistent
reports of falling). Inconsistencies between avdtyess’ testimony and the medical records i
germane reason for discrediting the lay witn®¥sdenting 574 F.3d at 698Bayliss,427 F.3d at
1218,Lewis,236 F.3d at 511. Because the ALJ supportectedibility determination with a
germane reasons, she did not err.

V. The ALJ’s Assessment of Plaintiff’'s Residual Functional Capacity

If a disability determination “cannot be made on the basmaafical factors alone at stg
three of the evaluation procest)e ALJ must identify the clainmds “functional limitations andg
restrictions” and assess hishar “remaining capacities for wiorelated activities.” SSR 96-8p
1996 WL 374184 *2. A claimant’s residual functional capaassessment is usatistep four to
determine whether he or she can do his or herrpkestant work, and at step five to determine
whether he or she can do other wa@ke idlt thus is what the claimant “can still do despite |

or her limitations.”ld.

A claimant’s residual funathal capacity is the maximum amowrftwork the claimant i$

able to perform based on all okthelevant evidence in the recoBke idHowever, an inability
to work must result from the claimantighysical or mental impairment(s)id. Thus, the ALJ
must consider only those limitatis and restrictions “attributkbto medically determinable
impairments.’ld. In assessing a claimant’'s RFC, the Allso is requiredo discuss why the
claimant’s “symptom-related functional limitatioaad restrictions can or cannot reasonably
accepted as consistent with the medical or other evideldceat *7.

Plaintiff argues, in conclusory fashidhat the ALJ’s residual functional capacity

5a
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determination is flawed as it did not include all of the limitations associated with all of the
plaintiff's severe impairments, and instead dtddwave included all of the limitations both she

and her doctors articulated. However, as disedsn Sections I, Ill and IV, above, the ALJ

properly discounted plaintiff's edibility, properly weighed themedical evidence, and properl

evaluated the plaintiff's impaments. Thus, there was no ermothe ALJ’'s assessed residual
functional capacity, as it included all thfe plaintiff's credible limitations.

VI. The ALJ's Findings at Step Five

If a claimant cannot perform his or her pastvant work, at step Ve of the disability

evaluation process the ALJ must show thereaasignificant number of jobs in the national

economy the claimant is able to &ee Tackett v. Apfel80 F.3d 1094, 1098-99 (9th Cir. 1999);

20 C.F.R. 8 404.1520(d), (e), 8 416.920(d), (e). Ab& can do this through the testimony of
vocational expert or by reference to defendaMigslical-Vocational Guidelines (the “Grids”).
Osenbrock v. ApfeR40 F.3d 1157, 1162 (9th Cir. 200Ugckett 180 F.3d at 1100-1101.

An ALJ’s findings will be uphkl if the weight of thenedical evidence supports the
hypothetical posed by the ALSee Martinez v. HeckleB07 F.2d 771, 774 (9th Cir. 1987);
Gallant v. Heckler753 F.2d 1450, 1456 (9th Cir. 1984). The vocational expert’s testimony
therefore must be reliable light of the medical evidence tpualify as substantial evidencgee
Embrey v. BowerB49 F.2d 418, 422 (9th Cir. 1988). Accordingly, the ALJ’s description of
claimant’s disability “must be accurate taiéed, and supported by the medical recold.”
(citations omitted). The ALJ, however, may omdrfr that description those limitations he or
she finds do not exisgee Rollins261 F.3d at 857.

At the hearing, the ALJ posed a hypothetmpa¢stion to the vocational expert containi

substantially the same limitations as were inetlith the ALJ’'s assessment of plaintiff's resid
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functional capacitySeeAR 81-82. In response to that quest the vocational expert testified

that an individual with those limitations — and witle same age, education and work experignce

as plaintiff — would be able to perform other joBseAR 80-82. Based on the testimony of th
vocational expert, the ALJ found plaintiff would bapable of performing other jobs existing
significant numbers in the national econor8geAR 31-33.

Plaintiff does not challenge the vocatibeapert’s testimony that a person with
limitations substantially identical to those audiiated in the ALJ’s residual functional capacity
assessment would be able to perform jobsehest in significant numbers in the national

economy. Instead, she challengestise of the ALJ’s residualrictional capacity assessment

the basis for the ALJ’s hypothetical to the vomaal expert. However, as discussed above, the

ALJ’s residual functional capacity assessmenpprly included all of plaintiff's credible

limitations. Thus, the ALJ’s hypothetical to thecational expert was proper, and the ALJ was

entitled to rely on the vocational expert’s testimony in finding as he did concerning the nu
of other jobs existing in significant numbénsthe national economplaintiff could do.

CONCLUSION

Based on the foregoing discussion, the Cbhareby finds the ALJ properly concluded
plaintiff was not disabled. Acedingly, defendant’s decision tteny benefits is AFFIRMED.

Dated this 2nd day of September, 2015.

/24“ A et

Karen L. Strombom
United States Magistrate Judge
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