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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

MICHELLE R. HURTER,
Case No. 3:14-cv-05874-KLS
Plaintiff,
V. ORDER AFFIRMING DEFENDANT’'S
DECISION TO DENY BENEFITS
CAROLYN W. COLVIN, Acting
Commissioner of Social Security,

Defendant.

Plaintiff has brought this mattéor judicial review ofdefendant’s denial of her
application for supplemental segurincome (SSI) benefits. Thimatter has been referred to th
undersigned Magistrate Jud@eeMathews, Sec'y of H.E.W. v. Wepé23 U.S. 261 (1976); 28
U.S.C. 8§ 636(b)(1)(B); Local Ret MJR 4(a)(4). For the reasons set forth below, the Court
affirms defendant’s denial.

FACTUAL AND PROCEDURAL HISTORY

On June 1, 2006, plaintiff filed an applicatifum SSI benefits, alleging disability as of
November 24, 2001. Dkt. 12, Administrative RecOMR) 10. That application was denied
initially on administrative review on Octob#&8, 2006, and on reconsideration on February 1
2007.1d. A hearing was held before an admirasitve law judge (ALJ) on September 24, 2008
at which plaintiff, represented by cael, appeared and testified. AR 356-77.

In a decision dated October 15, 2008, the ALJrd@teed plaintiff to be not disabled. AR
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10-20. Plaintiff's request for resw of the ALJ’s decision wasdenied by the Appeals Council g
August 3, 2009, making that decision the final dieei of the Commissioner. AR 1; 20 C.F.R.

416.1481. Plaintiff appealed that d&on to this Court, arguing ¢hALJ erred in failing to find

many of plaintiff's medical conditions to be non-severe, in evaluating the medical evidence

the record, in discounting pldiff's credibility, in assessinger residual functional capacity
(RFC), and in finding her to be capable of periing other jobs existing in significant number
in the national economy. AR 400.

On August 30, 2010, the Court agreed the Atdhmitted reversible error, but only on

the basis that the ALJ should have obtained timeal expert testimony ilght of the evidence

in the record concerning pldifi's non-exertional limitations, and remanded this matter to the

Commissioner to obtain such testimony. AR 397-#18intiff appealed the Court’s decision a
on January 6, 2012, it was affirmed by the Nintirc@i. AR 445-55. In a rtace of hearing dateq
January 11, 2011, the ALJ informed plaintifatther hearing on remand was scheduled for
February 18, 2011, in Seattle, Washington.492. The ALJ sent plaintiff a reminder notice o
February 4, 2011. AR 517.

Plaintiff's counsel, but not pintiff, appeared at thaearing. AR 312, 351-55. Because

this matter was still on appeal to the Nidtincuit, however, the All postponed the hearirg.

In a notice of hearing dated April 11, 2012, the Aiférmed plaintiff that a second hearing had

been scheduled for June 4, 2012, in Seattleshiigton. AR 527. In a letter dated June 1, 201
plaintiff's counsel informed thALJ that plaintiff was currentlliving in Puyallup, Washington,
and that therefore her case negdb be transferred to the@a Security Administration’s
Tacoma Office of Disability Adjudication ariReview (ODAR). AR 536Plaintiff’'s counsel

further informed the ALJ that he would makeappearance at the higgy, but made no mention
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as to whether plaintiff reelf also would appeald.

At the June 4, 2012 hearing, plaintiff did ragtpear. AR 344. A vocational expert did
appear, however, and testified. BR5-47. Although he denied thegtest to transfer plaintiff's
case, the ALJ informed plaintiff's counsel tia would schedule a supplemental hearing for
purpose of having her appear anddtmlress her claim of disabiligs it relates to the period of
time subsequent to October 15, 2008, the date of the prior non-disdbtktynination. AR 348,
552. The ALJ also issued a third notice of headated June 4, 2012, informing plaintiff that g
third hearing had been scheduled for Y012, in Seattl&Vashington. AR 542.

At that hearing, plaintiff's counsel appedséut plaintiff once more did not do so. AR
338-41. In a decision dated July 18, 2012,the AL&dtHtat in light of this Court’s decision
upholding his prior findings concerning the medicatliexce in the recorés well as plaintiff's
credibility and RFC — which he found to be “tlagv of the case” — thogeortions of the record
upon which those findings were based would natevésited, and thus that only the evidence
added to the record subsequent thereto evbalconsidered. AR 312, 315, 322. The ALJ furth
stated that nothing in that new evidence wagdmny change in those prior findings (AR 312
and therefore again determined pldfrib be not disabled (AR 328-29).

On August 30, 2014, the Appeals@cil declined to assumerisdiction of this case.
AR 280; 20 C.F.R. § 416.1484. On November 5, 201anpif filed a complaint in this Court
seeking judicial review of th&LJ’s decision. Dkt. 3. The admgstrative record was filed with
the Court on May 18, 2015. Dkt. 12. As the partiage completed their briefing, this matter ig
now ripe for the Court’s review.

Plaintiff argues defendant’s deion to deny benefits shalibe reversed and remanded

for an award of benefits, or the alternative for further admstrative proceedings, because th
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ALJ erred: (1) in failing to prode plaintiff with a full and faihearing; (2) ifinding plaintiff's
depression, anxiety, migrainesidasleep apnea to be non-sevierpairments; (3) in evaluating
the medical evidence in the redp(4) in discounting plaintiff's credibility; (5) in assessing

plaintiffs RFC; and (6) in findig plaintiff to be capable of germing other jobs existing in

significant numbers in the national economy. Ferrégasons set forth below, however, the Cqurt

disagrees that the ALJ erred as alleged, anefibver affirms the decision to deny benefits.
DISCUSSION

The determination of the Commissioner thataeamant is not disabled must be upheld
the Court, if the “proper legal standards” hémeen applied, and the “suastial evidence in the
record as a whole supports” that determinatitoffman v. Heckler785 F.2d 1423, 1425 (9th
Cir. 1986);see also Batson v. CommissionéSocial Security Admin359 F.3d 1190, 1193 (9t
Cir. 2004);Carr v. Sullivan 772 F.Supp. 522, 525 (E.D. Wash. 1991) (“A decision supporte
substantial evidence will, nevertheless, be set aside if the proper legal standards were not
in weighing the evidence and kiag the decision.”) (citinddrawner v. Secretary of Health ang
Human Services839 F.2d 432, 433 (9th Cir. 1987)).

Substantial evidence is “such relevantdence as a reasonable mind might accept as
adequate to support a conclusioRithardson v. Peralegl02 U.S. 389, 401 (1971) (citation
omitted);see also Batsqr859 F.3d at 1193 (“[T]he Commissioner’s findings are upheld if
supported by inferences reasonably drawn fromrécord.”). “The sultantial evidence test
requires that the reviewing court determiméiether the Commissioner’s decision is “support
by more than a scintilla of élence, although less than @&ponderance of the evidence is
required.”Sorenson v. Weinberges14 F.2d 1112, 1119 n.10 (9th Cir. 1975). “If the evidenc

admits of more than one rational interpretafi the Commissioner’s decision must be upheld
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Allen v. Heckler749 F.2d 577, 579 (9th Cir. 1984) (“Where there is conflicting evidence
sufficient to support either outcome, we mairm the decision actually made.”) (quoting
Rhinehart v. Finch438 F.2d 920, 921 (9th Cir. 1971)).

l. Full and Fair Hearing

Plaintiff argues the ALJ errad failing to provide her witlan opportunity to appear ang
testify about her symptoms and limitations sujosat to October 15, 2008, the date of the AL
prior decision. Specifically, she asserts thatlstes in Puyallup, Washington, and therefore t
under the Commissioner’s Hearing, Appeald hitigation Law Manual (HALLEX), her case
should have been transfed to the Tacoma ODARSeeDkt. 18, p. 4 (citing HALLEX 1-3-7-42).

The ALJ’s refusal to transfer the case, she argessilted in her beindenied a full and fair

hat

hearing. Plaintiff further argues that becausedhly 9, 2012 hearing transcript does not contain

any discussion as to why she was not presenaih#aring, at best it inclear whether it was
reasonable for the ALJ to refuse to offer her an additional hearing at which she would hayv
opportunity to testifyld.

As defendant notes, the HALXE'is strictly an internabuidance tool, providing policy
and procedural guidelines to ALJs and otheff st@mbers,” and “[a]s such, it does not prescr
substantive rules and therefore doesaaoty the force and effect of lawMoore v. Apfel216

F.3d 864, 868-69 (9th Cir. 2000). Plaintiff countdrat the Commissioner’s own ruling requirg

! As the Ninth Circuit has further explained:

... Itis immaterial that the evidence in aeavould permit a different conclusion than that
which the [Commissioner] reached. If the [Commissioner]'s findings are supported by
substantial evidence, the ctaiare required to accept theltnis the function of the
[Commissioner], and not the court’s to resolveftiots in the evidence. While the court may
not try the case de novo, neither may it abdicate its traditional function of review. It must
scrutinize the record as a whole to deteamirhether the [Commissioner]'s conclusions are
rational. If they are . . . they must be upheld.

Sorenson514 F.2dat 1119 n.10.
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that “adjudicators at all levels . . . follow aggrpolicy, as set out ithe HALLEX. Dkt. 28, p. 2
(quoting Social Security Ruling (SSR) 13-29013 WL 621536). Whether oot the ALJ should
have transferred the case pursuant to the HALL&SXefendant notes that internal guidance
does not have the force and effect of lang thus is not binding on this Court.

In any event, as noted above plaintiff vgigen the opportunity to appear and testify at
three different hearings. While the hearing traipge may not definitively reveal why plaintiff
failed to appear each time, other than the Ab#'s off the record comment neither is there ar]
evidence that plaintiff was unableatend the hearings held in Seattkurther, although the
ALJ’'s comment that at the July 9, 2012 hearirgmlff’'s counsel “conveyed that [plaintiff's]
ride had ‘fallen through™ maynidicate an inability to atterttiat hearing (AR 313§,neither
plaintiff nor her counsel ever gvided the ALJ with any explatian to as to why she could not
appear at the two earlier hearinBue process requires “meaninbfotice and an opportunity

to be heard” before a claim for disability benefits is deriittl v. Massanari245 F.3d 1096,

2 Indeed, the February 18, 2011 hearing transcript indicates that plaintiff likely waaldtianded that hearing hg
it not been postponed:

ALJ: We'll reschedule [the hearing]. | hope your claimant hasn’t made the trip in here.
ATTY: Well, | think she has but | might just call her and tell her she can turn around.
AR 355.
3 On the other hand, given that the ALJ also commented that plaintiff's counsel “appdaeethiased by the new

tool

y

o

o]

he conveyed” concerning the fact tpintiff's ride had fallen though, it seems the ALJ instead very well may have

found this stated reason for plaintiff's absence to be less than trughful.

* Plaintiff argues the ALJ’s failure to record the entirly 3y 2012 hearing — as evidenced by the absence of any
mention in that hearing transcript of the statement the ALJ indicated plaintiff's counsel made — is itself error.
not clear, though, whether that absence is merely because the alleged conversation occurred at a time whe
hearing was not happening or to a failure to adequatetyddhe hearing. Either way, the Court finds the ALJ di
not commit any reversible error here. First, the alleged off-the-record comment from her counsglretpsall
plaintiff, at least in terms of indicating she had a valid reason for not being at the d0h2%earing. Second, as
discussed above, plaintiff did not offer any reason as to why she could not have attended the other two sche
hearings, even though both were held in Seattle. And \thddrue that the ALJ himself postponed the February
18, 2011 hearing for a reason other than plaintiff's absenaestill leaves the June 4, 2012, at which she could
have appeared and testified but for unexplained reasons did not do so. As such, plaidifestablished that she|
suffered any prejudic&eeStout v. Comm'r, Soc. Sec. Admi#b4 F.3d 1050, 1055 (9th Cir. 2006) (error harmle
where non-prejudicial to the claimant or irrelevant to ALJ's ultimate decision).
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1099 (9th Cir. 2001). Plaintiff received both here.

To the extent plaintiff is guing that it was the ALJ’s duty tavestigate further as to the

reasons for her failure to appetire Court finds thé&LJ had no such obligation. An ALJ has th

duty “to fully and fairly develoghe record and to assure tlia¢ claimant’s interests are

considered.Tonapetyan v. Halte242 F.3d 1144, 1150 (9th Cir. 2001) (citations omitted). But

here plaintiff points to no evidence or indicatiarthe record that shead valid reasons for not
appearing, yet was not given any meaningfyportunity to convey them to the AlSeeMayes
v. Massanari 276 F.3d 453, 459 (9th Cir. 2001) (ALJ’s dtyfurther develop record triggered
only when there is ambiguous evidence or whenrtesonadequate)indeed, as noted above,
the record indicates quite the opposite.

[l The ALJ's Findings at Step Two

The Commissioner employs a five-step “sagia evaluation process” to determine

whether a claimant is disableéglee?20 C.F.R. 8 416.920. If the claimant is found disabled or 1

disabled at any particular step thereof, theldita determination is made at that step, and the

sequential evaluation process erféise id At step two of the evaltian process, the ALJ must

determine if an impairment is “severe.” 20 ®F§ 416.920. An impairment is “not severe” if it

does not “significantly limit” a clanant’s mental or physical abibt to do basic work activities|

20 C.F.R. 8 416.920(a)(4)(iii), (3ee alsdsocial Security Ruling (SSR) 96-3p, 1996 WL
374181 *1. Basic work activities aredse “abilities and aptitudegcessary to do most jobs.” 2
C.F.R. §416.921(b); SSR 85- 28, 1985 WL 56856 *3.

An impairment is not severe only if the eviderestablishes a slight abnormality that h
“no more than a minimal effect on an iwdiual[’]s ability to work.” SSR 85-28, 1985 WL

56856 *3;see also Smolen v. Chat&0 F.3d 1273, 1290 (9th Cir. 1998&8)ckert v. Bower841
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F.2d 303, 306 (9th Cir.1988). Plaintiff has the bardéproving that her “impairments or their

symptoms affect her ability to perform basic work activiti€&dfund v. Massanar253 F.3d

1152, 1159-60 (9th Cir. 2001}jdwell v. Apfel 161 F.3d 599, 601 (9th Cir. 1998). The step two

inquiry described above, however, ideminimisscreening device used to dispose of ground|ess

claims.See Smoler80 F.3d at 1290.

Here, the ALJ found plaintiff's “lack of mental health treatrhstrongly suggests that h
mental impairments cause minimal functionalitations and are not severe.” AR 317. Failure
seek treatment for an allegedly disabling impairment constitutes a valid basis for not credi
claimant’s claims in regard there®eeBurch v. Barnhart400 F.3d 676, 681 (9th Cir. 2005)

(finding fact that claimant’s pain was not suféiotly severe to motivate her to seek treatment

er
to

ling a

even if she had sought some treatment, was poleridence regarding extent to which she was

in pain);Meanal v. Apfel172 F.3d 1111, 1114 (9th Cir. 1999) (ALJ properly considered
physician’s failure to prescribe and claimant’s failure to refgsmsous medical treatment for
supposedly excruciating paiBlaintiff argues the significafiinctional limitations assessed by
Dr. Wingate belies this finding, bas discussed below the ALddiot err in discounting those

limitations.

Plaintiff also finds fault with the ALJ’s datmination that her sleep apnea and headaches

were not severe or did not occur frequeetiypugh to cause more than “minimal functional
limitations.” AR 316-17. Specifically, plaintiff asge the ALJ cannot make this determination
without providing her with the oppimity to describe the impaof those alleged impairments.
As discussed above, though, plaintiff was giveffigant notice and oppauhity to appear and
testify to that effect, but did not do so. ladétion, as the ALJ pointed out, plaintiff has not

otherwise shown that the medical and other eaden the record supports a finding that eithq
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of these impairments have had more than a minimal impact on her ability to function. As s
the ALJ’s step two determation was not in error.

. The ALJ's Evaluation of the Medical Evidence

The ALJ is responsible for determining credibility and resolving ambiguities and
conflicts in the medical evidencReddick v. Chaterl57 F.3d 715, 722 (9th Cir. 1998). Wher
the medical evidence in the record is not conekysiquestions of credibility and resolution of
conflicts” are solely the functions of the AlSample v. Schweike894 F.2d 639, 642 (9th Cir.
1982). In such cases, “the AkXonclusion must be upheldiorgan v. Comm’r of the Soc.
Sec. Admin.169 F.3d 595, 601 (9th Cir. 1999). Determining whether inconsistencies in the
medical evidence “are material (or are in facbimsistencies at allhd whether certain factors
are relevant to discount” the opons of medical experts “fallgithin this responsibility.’ld. at
603.

In resolving questions of edibility and conflicts in the evidence, an ALJ’s findings
“must be supported by specific, cogent reasdReddick 157 F.3d at 725. The ALJ can do thi
“by setting out a detailed and thorough sumnwdrthe facts and conflimg clinical evidence,
stating his interpretation thewf, and making findingsId. The ALJ also may draw inferences
“logically flowing from the evidence Sample 694 F.2d at 642. Further, the Court itself may
draw “specific and legitimate infences from the ALJ’s opinionMagallanes v. Bower881
F.2d 747, 755, (9th Cir. 1989).

The ALJ must provide “clear and convincingfasons for rejectg the uncontradicted
opinion of either a treating or examining physiciaester v. Chater81 F.3d 821, 830 (9th Cir.
1996). Even when a treating oraemining physician’s opion is contradictedhat opinion “can

only be rejected for specific and legitimagasons that are supporteddmpstantial evidence in
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the record.1d. at 830-31. However, the ALJ “need not discal®vidence presented” to him g
her.Vincent on Behalf of Vincent v. Heckl@B9 F.2d 1393, 1394-95 (9th Cir. 1984) (citation
omitted) (emphasis in original). The ALJ mustly explain why “significant probative evidenct
has been rejectedld.; see also Cotter v. Harri$42 F.2d 700, 706-07 (3rd Cir. 198Garfield
v. Schweiker732 F.2d 605, 610 (7th Cir. 1984).

In general, more weight is given to a treating physicianisiop than to the opinions of
those who do not treat the claimaBee Leste81 F.3d at 830. On the other hand, an ALJ neg
not accept the opinion of a treating physiciahtifat opinion is brief, conclusory, and
inadequately supported by clinical finds” or “by the record as a wholéBatson v. Comm'r of
Soc. Sec. Admin359 F.3d 1190, 1195 (9th Cir. 2004ge also Thomas v. Barnhg?78 F.3d
947, 957 (9th Cir. 2002);onapetyan v. Haltei242 F.3d 1144, 1149 (9th Cir. 2001). An
examining physician’s opinion is “entitled toegiter weight than the opinion of a nonexaminir
physician.”Lester 81 F.3d at 830-31. A non-examining physician’s opinion may constitute
substantial evidence if “it is consistent widther independent evidence in the recold.’at
830-31;Tonapetyan242 F.3d at 1149.

Plaintiff argues the medical evidence ddesed by the ALJ in his prior decision is
consistent with the medical evidanadded to the record subsequerthe date of that decision,

and supports her testimony concerning her symptorddimitations. The vast majority of both

1%

137
o

g

the older and newer evidence plaintiff cites, heavereveals at most the presence of symptoms

and impairments, but fails to indicate — let ales&ablish — the existence of actual work-relatg

limitations not already accounted for by the ALJigs assessment of her RFC. Dkt. 18, pp. 5-

Matthews v. ShalalalO F.3d 678, 680 (9th Cir. 1993) (“The meXxistence of an impairment i$

insufficient proof of a disabty.”). Accordingly, theCourt finds no error here.
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With respect to new opinion evidence, plaintiff first takes issue with the ALJ’s follow
findings:

No weight is given to the January 3€onclusion of Cleotilde Nimietz, PA-

C, that the claimant is “severely lited” by her shouldeinjury (Ex. 32F, p.

4). | note that this opinion predatée prior decision by ten months, and

should have been submitted prior te thitial hearing. Furthermore, Ms.

Nimietz’'s examination finding, that ¢hclaimant has limited left shoulder

range of motion, does not support this severe functional limitation. Ms.

Nimietz’'s opinions are not suppodtéy objective imaging studies, which

indicate mild to moderate problems (BAF, p. 1 and 3-4). Finally, | note that

Ms. Nimietz is not an acceptableusoe of medical opinions under Social

Security Administration regulations.

AR 326. Plaintiff argues none of these reasons fa valid basis for rejecting Ms. Nimietz's
opinion. The Court agrees the mere fact that Mmigliz is a not an accegiile medical source i
not a sufficient reason for rejecting®eeSSR 06-03p, 2006 WL 2329939 *3 (providing that
physician’s assistant is an “othmedical source,” who is “naéchnically deemed to be” an
“acceptable medical source,” but whose opinioventneless is considered “important and
should be evaluated on key issues such as impairseverity and functional effects, along wi
the other relevant ewvishce in the” record).

Plaintiff also is correct that the ALJ agor's to have erroneously determined that Ms.
Nimietz offered her opinion in January 2008, dmaistthat it predates the ALJ’s prior decision
by ten months. Instead, it seems Ms. Nimadtered that opinion in January 2009 — despite
having dated her signature January 8, 2008cedime evaluation forron which she recorded
her findings was provided to higer October 2008. AR 628. Thatibg said, the ALJ did not err
in rejecting Ms. Niemitz’'s opinion on the basiatlthe severe functional limitations she asseg
are unsupported by objective dieal evidence. Although Ms. Bimitz’s findings of limited

range of motion and zero rotati in her shoulder do offer some support for her assessment

626), the largely unremarkable imaging studidésrred to by the ALJ corddict those findings
ORDER - 11
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(AR 589-90, 626)SeeBatson 359 F.3d at 1195. Since it is thdesduty of the ALJ to resolve
conflicts and ambiguities in the evidence, the €declines to find the ALJ erred in finding as
he did here.

Plaintiff next argues the ALerred in finding as follows:

| give limited weight to tk finding that the claimams limited to sedentary

work in February 2012 (Ex. 39F, p. 1-6). This conclusion, made apparently by
Dr. Louis Enkema, is based on the claimantikl balance difficulties and
moderate Meniere’s symptoms and degative disc disease. This finding

does not support such a severe funclioestriction, and the evaluator noted

that the “patient’s exam is less defive than | would expect for Meniere’s
disease” and she “needs accurate, apatgpdiagnosis”. The evaluator also
stated that the claimant should be re-evaluated after within [sic] three weeks
of starting treatment. This suggestattthe claimant’s limitations are

temporary and could be resolved with treatment, and is not convincing support
for the granting of Social Security beitef The document is, read as a whole,
tentative and equivocal.

AR 326 (emphasis in original) (internal footaaimitted). Again, the Court finds no error here,.

First, a treating physician’s opinion may be regéeldf inconsistent with clinical finding&atson
359 F.3d at 1195. The mild to moderate findingstEkema recorded do not as the ALJ note

support the significant functional limitatiohe assessed. AR 898-99. Second, it was reason{

for the ALJ to question the certainty of Dr. Emk&s opinion, given the fact that the statements

Dr. Enkema made concerning the accuracy, appropriateness and definitiveness of his ow
diagnosis (AR 900). Third, it also was not urs@aable for the ALJ to find Dr. Enkema’s
suggestion that plaintiff shouluk re-evaluated after only #& weeks of starting treatment,
indicates her condition wasgorary and resolvable.

Plaintiff challenges as Wdhe ALJ’s following findings:

| give no weight to the assessment parfed by Constantino Palaskas, M.D.,

in July 2012, or his statement in Fe@ry 2012 that the claimant’s symptoms

are “debilitating” (Ex. 43F and Ex. 38p. 1). On the check-box form, which

was provided by the claimant’s attorney, Palaskas stated that the claimant
has frequent Meniere’s attacks and pegnosis is guarded. However, Dr.

ORDER - 12
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Palaskas indicates he had not seercthimant since 2009, and he notes that
one of the primary reasons she haseap@d is to gather evidence for her
disability claim. Further, he admitted to not recalling his discussions with the
claimant, and he did not know theesmge frequency of her attacks.
Furthermore, the treatment records discussed above show that the claimant’s
Meniere’s exacerbations are infrequent arelnot confirmedby objective
findings. Dr. Palaskas’s report does nafinle any assessment of ability to do
work-related activities, which he indieat [the] claimant should obtain from

her primary care provider. | note thatiegers to her hearing issues as
“fluctuating,” which may be some inchtion that they are not reliable.

AR 326 (emphasis in original) (internal footnotesitted). Although plainti is correct that Dr.

Palaskas saw plaintiff in February 2012, andducted an audiogram at the time (AR 853), the

fact that he had not seen plaintiff for the saimee years prior thereto, calls into question his
statement that plaintiff’'s symptoms were fteent enough to be debilitating on their owial’Y
as the ALJ noted, particularly since Dr. Enkenradelf stated he did not recall any of his prio
discussions with plaintiff (AR 956).

The Court does agree with plaintiff thatsabt “evidence of asal improprieties,” the
purpose for which Dr. Enkema’s opinion was obtédirgenot a legitimate Isés for rejecting it,
and as there is no evidence of such improprigties was not a valid basis for rejecting that
opinion.Lester 81 F.3d at 832 (physician’s findings entitl® no less weight when procured f
the claimant than when obtained by the Commiss)oiiée Court also agrees with plaintiff tha
Dr. Enkema’s reference to herdnag issues as fluctuatingnst a proper reason for discountir
his opinion, given that may be entirely possible that soone with plaintiff's condition could
have fluctuating symptoms that nevertheless l@asignificant impacon his or her functional
capabilities. On the other hand, the objex@vidence confirming Meere’s disease as
plaintiff's diagnosis is less than definitive, @s Enkema himself noted. Accordingly, for this
and the other reasons discussed above, ovkeeafLJ did not err imis analysis here.

Lastly, plaintiff argues the ALJ erred giving only “[l]ittle weight” to the March 2009
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opinion of Terilee Wingate, Ph.D.:

Dr. Wingate found that the claimamhs moderate limitations of cognitive
functioning and moderate to severe digdi of social functioning. | note that
the claimant has sought only brief, ramtreatment for her mental illness,
and the record indicatéisat her functional limitations are almost entirely
caused by her physical problems. Drngate’s mental status examination
was essentially normal, but for tearfulness, and she otherwise relied on
subjective report and subjeat inventory tools. As noted by the Court of
Appeals (10A2) there is only [the] aaant’s subjective complaints to support
the notion of a mental impairmenticaithese impairments are only offered up
in a secondary gain context. An isolated opinion does not constitute new and
material evidence in the abserafecorroborative unddying significant

change, and the record does not shaigaificant change in the claimant’s
mental health.

AR 325 (internal footnotes omitted). Plaintiff arguks fact that she hadbtained little mental
health treatment is not a valid reason for répecDr. Wingate’s opiniongspecially in light of
her report at that time thateshad “tried a couple of antidegsants [when] she separated fron

[her] spouse,” but felt an increasesuicidal ideation. AR 63&eeSSR 96-7p, 1996 WL 37418

*7 (providing that an ALJ must not draw anydrences about a claimant’s symptoms and thei

functional effects from the claimant’s failute follow prescribed treatment, without first
considering any explanations tblaimant may provide or other information in the record whi
may explain that failure). But @intiff does not appear to hawe¢herwise reported such side
effects to her medical providers or sought mimctne way of other forms of mental health
treatmentBurch, 400 F.3d at 681yleanal 172 F.3d at 1114. As such, the ALJ did not err in
rejecting Dr. Wingate’spinion on this basis.

While it is true that Dr. Wingate noted somtenormal findings, overall her mental staty

examination produced largelywremarkable results. AR 638atson 359 F.3d at 1195. Thus, th

ALJ also was not remiss in finding Dr. Wingat&sctional assessment to be largely based on

plaintiff's subjective reportingivhich as discussed further below the ALJ also properly foung
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be not fully credibleSeeMorgan 169 F.3d at 602 (quotirfeair v. Bowen885 F.2d 597, 605
(9th Cir.1989)). Accordingly, as with the othmedical opinion evidence in the record, the AL
did not err in rejecting the opiom evidence from Dr. Wingate.

IV.  The ALJ’'s Assessment of Plaintiff's Credibility

Questions of credibility are solely within the control of the ARdmple 694 F.2d at 642
The Court should not “second-guessis credibility determinationAllen, 749 F.2d at 580. In
addition, the Court may not reverse a credibilitiedmination where that determination is bas
on contradictory or ambiguous evidenlzk.at 579. That some of the reasons for discrediting
claimant’s testimony should properly be discmahdoes not render the ALJ’s determination
invalid, as long as that determination is supported by substantial evidenegpetyan 242 F.3d
at 1148.

To reject a claimant’s subjective complajritee ALJ must providéspecific, cogent
reasons for the disbelieflester 81 F.3d at 834 (citation omitted). The ALJ “must identify wh
testimony is not credible and what eviderundermines the claimant’s complaints.? see also
Dodrill v. Shalalg 12 F.3d 915, 918 (9th Cir. 1993). Usdeaffirmative evidence shows the
claimant is malingering, the ALJ’s reasons fgecting the claimant’s testimony must be “cleg
and convincing.’Lester 81 F.2d at 834. The evidence as a whole must support a finding of
malingering.O’Donnell v. Barnhart318 F.3d 811, 818 (8th Cir. 2003).

In determining a claimant’s credibility,dhlALJ may consider “ordinary techniques of
credibility evaluation,” such as reputation fging, prior inconsistent statements concerning
symptoms, and other testimonyattfappears less than candi&mmolen v. ChateB0 F.3d 1273,
1284 (9th Cir. 1996). The ALJ also may consideta@mant’s work record and observations of

physicians and other third parties regardimg nature, onset, duian, and frequency of
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symptomsSee id.

The ALJ in this case discounted plaintiff' ®drbility on the basis that her allegations g
disability were not consistemtith her treatment record8R 322-24. This was a proper basis
upon which to do sdRegennitter v. Comm’r of Social Sec. Admle6 F.3d 1294, 1297 (9th
Cir. 1998). It is true as plaifit points out that a claimant’s subjective complaints may not be
rejected solely because the degree of palmutation alleged is ungported by the objective
medical evidence in the reco8lyrnes v. Shalale60 F.3d 639, 641-42 (9th Cir. 1998)rteza v.
Shalalg 50 F.3d 748, 749-50 (9th Cir. 1995). Hehmugh, the ALJ also noted that plaintiff
reported she did not use pain metlimas despite claiming to be didad at least in part due to
back and shoulder pain, and that her joint peas considered to be treated and controlled. A
323;Burch 400 F.3d at 681yleanal 172 F.3d at 1114 organ, 169 F.3d at 599 (ALJ may

discount claimant’s credibilithased on medical improvement).

The Court does agree with plaintiff thaetALJ erred in discounig her credibility baseq

on her activities of daily living, ahe record fails to show thesctivities were performed at a

frequency or to an extent thatcessarily indicates she has transtble work skills or otherwise

contradicts her testimon@rn v. Astrue495 F.3d 625, 639 (9th Cir. 2008molen80 F.3d at

1284 n.7. The ALJ also improperly relied on pldfigicontinued smoking because, unlike with

respect to the ALJ’s prior decision, the additieeddence submitted to the record indicates h
smoking has decreased over time. AR 614, 664, 690, 859, 903, 905-06, 910, 915, 919-20
926-27, 929, 943-44ee alsd&Shramek v. ApfeR26 F.3d 809, 813 (7th Cir. 2000) (finding it
extremely tenuous to infer from failure to gsihoking that a claimant lacks credibility, given
the addictive nature of smoking and the likelihood that failure tocquid also be attributable t

factors unrelated to the efft of smoking on health).
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The Court further finds that to the exterg thLJ discounted plairftis credibility on the
basis that her failure to appear at the June 4, 2@Eing he erred, givenahthe record fails to
show that her absence necesgavas “suspicious and likelwillful and provocative.” AR 322.
Nevertheless, the fact that soofehe ALJS’s reasons for discounting plaintiff's credibility we
improper does not render the ALJ’s overall credypitietermination invadl, as it is supported b
the other valid reasons discussed abdeaapetyan242 F.3d at 114&8ray v. Comm’r of
Social Sec. Admin554 F.3d 1219, 1227 (9th Cir. 2009).

V. The ALJ's RFC Assessment

If a disability determination “cannot be made on the basmseaafical factors alone at ste
three of the sequential disatyilevaluation process,” the ALJ must identify the claimant’s
“functional limitations and resttions” and assess his orrtifeemaining capacities for work-
related activities.” SSR 96-8p, 1996 WL 374184, atXZlaimant’'s RFC assessment is used
step four to determine whether tieshe can do his or her past waet work, and at step five to
determine whether he or she can do other wdrk.

Residual functional capacity thus is what ttlaimant “can still do despite his or her
limitations.” Id. It is the maximum amount of work theaghant is able to perform based on all
of the relevant evidence in the recddl.However, an inability to work must result from the
claimant’s “physical or mental impairment(shd’ Thus, the ALJ must consider only those
limitations and restrictions “attributable to medically determinable impairmddtdri assessing
a claimant’'s RFC, the ALJ also is requireditscuss why the claimant’s “symptom-related
functional limitations and restrictis can or cannot reasonablydmeepted as consistent with t
medical or other evidenceld. at *7.

Here, the ALJ found plaintiff hatthe residual factional capacity:
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to perform light work . . . with some additional limitations. The claimant
can lift and carry 20 pounds occasionally and 10 pounds frequently. She
can stand or walk (with normal breaks) for atotal of about six hoursin
an eight-hour workday and can sit (with normal breaks) for about six
hourstotal in an eight-hour workday. The claimant islimited from wor k
with unprotected heights and danger ous machinery. She should not
perform work involving concentrated exposureto fumes, odors, dusts,
gases, and poor ventilation. She cannot perform work involving
concentrated exposureto noise or requiring the use of telephones.

AR 320 (emphasis in original). Plaintiff argues timalight of the ALJ’serrors in evaluating the
medical evidence in the record and in assegsengredibility, the ALJ's RFC assessment als¢
erroneous. But because as discussed above the Albddso err, plaintiff has failed to establig
the ALJ improperly assessed her RFC.

VI. The ALJ's Step Five Determination

If a claimant cannot perform his or her pastvant work, at step five of the sequential
disability evaluation process tiA¢.J must show there are a sijcant number of jobs in the
national economy the claimant is able to 8ee Tackett v. Apfel80 F.3d 1094, 1098-99 (9th
Cir. 1999); 20 C.F.R. § 416.920(d), (e). TheJAtan do this througime testimony of a
vocational expertOsenbrock v. ApfeR40 F.3d 1157, 1162 (9th Cir. 2000xckett 180 F.3d at
1100-1101.

An ALJ’s step five determination will be upldef the weight of the medical evidence
supports the hypothetical postedthe vocational exper&ee Martinez v. Heckle807 F.2d 771,
774 (9th Cir. 1987)Gallant v. Heckler753 F.2d 1450, 1456 (9th Cir. 1984). The vocational
expert’s testimony therefore must be reliahléght of the medical evidence to qualify as
substantial evidenc&ee Embrey v. BoweB49 F.2d 418, 422 (9th Cir. 1988). Accordingly, th
ALJ’s description of the claimant’s functidriamitations “must be accurate, detailed, and

supported by the medical recordd” (citations omitted). The ALJ, however, may omit from th
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description those limitations ler she finds do not existee Rollins v. Massana@61 F.3d 853,
857 (9th Cir. 2001).

At the June 4, 2012 hearing, the ALJ poadd/pothetical question to the vocational
expert containing substantially the same limitagi@as were included in the ALJ’s assessment]
plaintiffs RFC.SeeAR 345-46. In response to that questithe, vocational expetestified that
an individual with those limitations — and witreteame age, education and work experience
plaintiff — would be ableo perform other jobsSeeAR 345-47. Based on the testimony of the
vocational expert, the ALJ found plaintiff would bapable of performing other jobs existing i
significant numbers in the national econor@geAR 327-28. Plaintiff arguethe ALJ erred in sq
finding given his other allegedrers. Again, however, because pliff has failed to establish
such errors, she also has failecespablish error at this step.

CONCLUSION

Based on the foregoing discussion, the Counddithe ALJ properly concluded plaintiff
was not disabled. Accordingly, defendant’siden to deny benefits is AFFIRMED.

DATED this 25th day of January, 2016.

/14“ A el

Karen L. Strombom
UnitedStatedMagistrateJudge
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