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o UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
9 AT TACOMA
10
| WILLIAM CURRY JR, CASE NO. 3:14-CV-05876-RJB-DWC
Plaintiff, ORDER ON REPORT AND
12 RECOMMENDATION
V.
13

ELENA M LOPEZ, JOHN SCOTT,
14 JOHN ROCKWELL, RICHARD

STEINBACH,
15
Defendants.
16
17 This matter comes before the Courttba Report and Recommendation of U.S.

18 || Magistrate Judge David W. Christel. Dkt. 4Bhe Court has consicent the pleadings filed
19 (| regarding the Report and Recommaitnoh and the remaining file.

20 In this 42 U.S.C. 8§ 1983 case, Plaintifpr@ se prisoner, alleges hisirst and Fourteentf
21 || Amendment rights were violated as a result pfding placed in the intensive management nit
22 || (“IMU"); (2) Defendants’ respons® Plaintiff’'s grievances; and \3earches of Plaintiff's roon.
23| Dkt 9.

24
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. FACTS
The background facts and proceduraldngtare in the Report and Recommendation
(Dkt. 43, at 2, 4-5, 11-12, 1B)nd are adopted here.
The Report and Recommendation recommehalsthe Court grant Defendants’ motiof
for summary judgment (Dkt. 27) and this case lseadl. Dkt. 43. Plaintiff filed objections to t
Report and Recommendation dsnuary 22, 2016. Dkt. 44. Defendants responded to thoss
objections on February 11, 2016. Dkt. 45.

Il. DISCUSSION

A. REPORT AND RECOMMENDATION

The Report and Recommendation recommend$Paattiff's claimsrelating to his IMU
placement, grievances, and room searches be dismissed. Dkt. 43.

1. IMU Placement

Plaintiff alleges his rights to due procesgual protection, and access to the courts w
violated as a result of being placed in IMU aftegaging in physical altercations with other
residents. Dkt. 9.

Plaintiff argues that he wadaced in IMU without an iftaction hearing and without
being provided all paper work and e-mails relgag his placement, imiolation of his due
process rights. Dkt. 9, at § 32. The due propestections of the Fourteenth Amendment “ap
only when a constitutionally protected libeor property interest is at stakdéllisv. Godinez, 5

F.3d 1314, 1316 {dCir. 1993). In the event of administixe segregation, which does not in 3

of itself implicate a protected liberty intereste thuestion is whether tha¢gregation imposes an

“atypical and significant hardshipSee Sandin v. Conner, 515 U.S. 472, 483-86 (1995). Plaintjff
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has only alleged that he did nave access to all of his belongings, which does not amounf to an

“atypical and significant hardshipSee Dkt. 9.

As stated in the Report and Recommendatween if Plaintiff’'s IMU housing implicated

a protected liberty interest, arformal, nonadversarial eentiary hearing is sufficient to satis
due process when an inmate poses a securégttbr an investigeon is pending. Dkt. 43c{ting
Hewitt v. Helms, 459 U.S. 460, 476 (1983brogated in part on other grounds by Sandin, 515
U.S. 472). “An inmate must merely receiversnotice of the charges against him and an
opportunity to present his views tiwe prison official charged wittleciding whether to transfer
him.” Id. Defendants Steinbach and Rockwell reviewexlevidence and met with Plaintiff aftg
the physical altercations. DK29-1. The evidence shows thgintiff had notice and an
opportunity to be heard. The Report and Recendation should be adopted, and summary
judgment should be granted in favor of Defemdaegarding Plaintif6 due process claims.
Plaintiff alleges his equarotection rights were violatl because he was treated
differently from other residents who were allovtechave their propertsfter a violation. Dkt. 9
at  37. To bring a success@qual protection claim underl®83, the plaintiff has to show
differential treatment from a similarly sated class and “intentional or purposeful
discrimination.”Draper v. Rhay, 315 F.2d 193, 198 {oCir. 1963). The Report and
Recommendation properly pas out that Plaintiff has not afjed any facts showing that he w
treated differently from other IM residents, and he has not gid any facts that would imply

discriminatory intent or purposgee Dkt. 9. Plaintiff has failed to state an equal protection

claim. This claim should be dismissedrasommended in the Report and Recommendation|.

Plaintiff argues that he wakenied access to the courtshese he was not allowed to

have his personal computer and other property Wigllevas in IMU. Dkt. 9, at § 33. Inmates
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have a fundamental right of access to the cobuisthe prisoner must show some actual injur

resulting from a denial of access, such as inalihtineet a filing deadline or present a claim.

Lewisv. Casey, 518 U.S. 343, 348-9 (1996). As notedhe Report and Recommendation (Dkt.

43), Plaintiff not only had access to pencils, paped legal computers (Dkt. 36; Dkt. 29) but
has not alleged any actual injury in his complgsee Dkt. 9. The Report and
Recommendation’s suggestion tsatnmary judgment should beagted in favor of Defendant
regarding Plaintiff's access to the courts claim should be adopted.

2. Grievances

Plaintiff alleges Defendants fadeo protect him after heléd his grievances. Dkt. 9.
This allegation implicates Plaintiff’'s Fourteem@imendment rights to reasonably safe conditi
of confinementSee Youngberg v. Romeo, 457 U.S. 307, 219-22 (1982). These rights are
comparable to prisoners’ rights under thglEiAmendment, and the same standards appbgt
v Agnos, 152 F.3d 1124,1128 (9th Cir. 1998)ydrick v. Hunter, 500 F.3d 978, 994 (9th Cir.
2007),vacated on other grounds by Ashcroft v. Igbal, 556 U.S. 662 (2009.

In cases alleging a failure ppevent harm, the plaintiff mushow “he is incarcerated
under conditions posing a subdtahrisk of serious harm.See Clouthier v. County of Contra
Costa, 591 F.3d 1232, 1242 (9th Cir. 2010). The plaintifist further show it prison officials
acted with deliberate indifference to inmate health or saegfarmer v. Brennan, 511 U.S.
825 (1994). As properly stated in the Remorti Recommendation (Dkt. 43), the evidence
shows that Plaintiff was the aggsor during both physical alteticas, and that Defendants to
steps after each altercatitmkeep Plaintiff away fronthe other resident involve8ee Dkt. 29-
1. Additionally, Plaintiff's grievances were vague, and he refused to identify anyone by ng

when Defendant Steinbach inquired abaoifiénding residemstand/or staffSee Id. The evidence

Yy

—

[72]

bNsS

ok

me

ORDER ON REPORT AND
RECOMMENDATION- 4



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

does not indicate that Plaintiff faced unreasbpdangerous conditions or that Defendants

disregarded a risk to Plaiffts safety. Summary judgmenhsuld be granted in favor of

Defendants regarding Plaintiff's failure to protect claim, as recommended by the Report and

Recommendation.
The Report and Recommendation notes thahBff has no constitional right to a

specific prison grievance procedure, citvignn v. Adams, 855 F.2d 639, 640 (9th Cir. 1988).

Dkt. 43, at 14. So, to the extahat Plaintiff is claimng that his rights were violated due to the

way grievances are processed or because ieigagices were not nesnded to in a certain
manner, that claim must be dismissed.

3. Room Searches

Plaintiff alleges that Defendés retaliated against Plaiififor exercising his First
Amendment rights by failing toonduct proper investigatioimso anonymous letters claiming
that Plaintiff had weapons and by conducting sesg @i Plaintiff's room. Dkt. 9. In order to
establish a claim of retaliation for engagingpeech protected under the First Amendment,

inmate must show: (1) a state actor took asvaction against the inmate; (2) because the

inmate engaged in constitutionally protected emtg(3) the adverse action chilled the inmate

exercise of First Amendment rights; and tf#g adverse action did not reasonably advance a
legitimate correctional goaRhodes v. Robinson, 408 F.3d 558, 567-68 (9th Cir. 2005).
As provided in the Report and Recommadiaa(Dkt. 43), the evidence shows that
Defendants responded to letters gading Plaintiff would kill other residents, and that a crocf
needle and other contraband was confiscatad flaintiff’'s room.Dkt. 29-1. There is no
evidence that Defendants conducted investigatiomerformed searches because Plaintiff

participated in legally proteetl conduct, and Plaintiff hafleged no chilling effect on his
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speechSee Dkt. 9. The Report and Recommendatsorécommendation that summary judgm
should be granted in favor of Defendants rdgey Plaintiff's retalation claim should be

adopted.

The Report and Recommendation notes, “inmdtesot have a liberty interest in having

investigations conducted todin satisfaction.” Dkt. 43quoting Campbell v. Thaler, 2012 WL
32959, at *4 (E.D. Tex. Jan. 6, 2012)). To theeak Plaintiff makes any claim against
Defendants for failing to determine who sére letters, that claim must fail.

B. PLAINTIFF'S OBJECTIONS TO REPORT AND RECOMMENDATION

ent

Plaintiff filed several pages of objectiottsthe Report and Recommendation that lardely

echo arguments raised in the initial pleadings. B&. His objections doot provide a basis to
reject the Report and Recommendation.

Plaintiff again argues that he was treatethirly because his grievances were not

investigated to his satisfactiamd because he was not alloweaitings regarding placement if

IMU. Dkt 44, at T 1-3, 5. Concerning the grievances, the Report and Recommendation pr
points out that Plaintiff failed tpresent evidence of a substantisk of serious harm or that
Defendants were deliberately ifférent toward Plaintiff's healtnd safety. Dkt. 43, at 13-14.

Similarly, the Report and Recommendation highbgihiat Plaintiff never alleged a significant

hardship as a result of IMU placement, and thatinformal evidentiary hearings conducted hy

Defendants were constitutionaByfficient. Dkt. 43, at 6-7.
Plaintiff's argument thahas was not treated equally (D44, at § 4) iddressed in the

Report and Recommendati. Dkt. 43, at 8-9.

Without reference to any particular claimaiptiff argues that the affidavits he provided

establish genuine issuesmaterial fact. Dkt. 44, at | §hose affidavits again reiterate his
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contention that residents send fahted notes to SCGfficials, and thaBCC officials conduct
room searches without investigating those nddds. 37-41. As discussed in the Report and
Recommendation, Plaintiff is nentitled to investig@ons conducted to his satisfaction. Dkt. 4
at17/.

Plaintiff argues that Defendant®lated Plaintiff's procedal due process rights by no
following procedures set forth in SCC’s Policiesdahat such a violatioimdicates a conspirac
against Plaintiff, which is a factual issue fguey to decide. Dkt. 44at § 7. Plaintiff makes
similar claims in his complaint, but at no tirdees he indicate which SCC Policies have bee
violated.See Dkt. 9. The Report and Recommendatiodradses Plaintiff's due process rights
with regard to his placement in IMU and thenditions of his confineent. Dkt. 43, at 5-8, 12-
14. In both instances, the Report and Recomiausma properly points out that the evidence
suggests that there was no violatadrPlaintiff’'s due process rights.

Plaintiff has failed to show that the pt and Recommendation should not be adopt
Defendants’ motion for summary judgmehbsld be granted and the case dismissed.

C. DEFENDANTS’ RESPONSE TOPLAINTIFF'S OBJECTIONS

In Defendants’ Response to Plaintif®bjections to Magistrate’s Report and
Recommendation, Defendants utbes Court to adopt the Rert and Recommendation becad
Plaintiff has neither presented any new argumeothas made any showing that the Magisti
incorrectly applied the V& Dkt. 45, at 1. Defendants also assleat Plaintiff’'s objections do ng
contradict the record @ady presented to this Court. D&&, at 2. Defendants’ arguments are
warranted. As discussedtime previous sectiosee infra,§ C, Plaintiff has not provided any
basis to reject adoption tife Report and Recommendation. Defendants’ motion for summ

judgment should be granted and the case dismissed.
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. ORDER
It is ORDERED that:
e The Report and Recommendation (Dkt. EBADOPTED;
e Defendants’ Motion for Sumary Judgment (Dkt. 275 GRANTED;
e Plaintiff's claimsARE DISMISSED; and
e This casdS CLOSED.
The Clerk is directed to send uncertified @spof this Order to U.S. Magistrate Judge
David W. Christel, all counsel oécord and to any party appearpr® se at said party’s last
known address.

Dated this 18 day of February, 2016.

ol e

ROBERTJ.BRYAN
United States District Judge
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