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1 HONORABLE RONALD B. LEIGHTON

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

! AT TACOMA
8
GARY MESMER, an individual, CASE NO. 3:14-cv-05915-RBL
9
Plaintiff, ORDER GRANTING
10 DEFENDANTS’ MOTION FOR
V. SUMMARY JUDGMENT
11
CHARTER COMMUNICATIONS, INC., DKT. #31

12 a Delaware corporation, CHARTER
COMMUNICATIONS LLC, a Delaware
13 Limited Liability Company; and
CHARTER COMMUNICATIONS

14 HOLDING COMPANY LLC, a Delaware
Limited Liability Company,

15
Defendants.
16
17 THIS MATTER is before the Court on Daeféant Charter Communications’ Motion fof

18 | Summary Judgment or for PattBummary Judgment. [Dkt. #3Rlaintiff Gary Mesmer is a
19 (| former Charter employee suffering from anxiatgpression, diabetes, and Post Traumatic Stress
20 || Disorder. Mesmer worked at Charter’'s Vancousat center. In lat&lovember 2011, Mesmer
21| got into a heated argument with his supervigqril Moudy, which she claims left her scared
22| and in tears. Several days later, Mesmer hungnu@8 callers in a single day and received a

23 || reprimand for recent poor attendance. He wasendsg, then terminated just a few days later.

=

24

ORDER GRANTING DEFENDANTS’ MOTION
FOR SUMMARY JUDGMENT -1
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Mesmer sued almost three years latercldens Charter failed to accommodate his
disabilities, interfered with his efforts to taleave related to them, made him sit near a co-
worker who sexually harassed him, and otherwise violated his rights as an employee. He
alleges Charter wrongfully terminated himretaliation for complaining about sexual
harassment and because of his disability. Hegsslaims under the Family and Medical Lea]
Act (FMLA), the Washington Family Leave AQNVFLA), and the Washington Law Against
Discrimination (WLAD).

Charter seeks summary judgment, arguiriggtd Mesmer for cause, based on the 38
disconnected calls and the fight with his supsv It argues there is no evidence supporting
Mesmer’s current claims that he was the viatihaliscrimination othat he was fired for
discriminatory or retaliatory reass. It also argues that seakof Mesmer’s claims are time-
barred—both because the alleged sexual harassmemntred more than three years prior to tf
filing of his complaint and becausay interference with Mesmerability to take leave was no
willful, which would extend the statute of limitations by a year.

BACKGROUND

Although Mesmer started working for Charter2005, the incidents @ging rise to this
lawsuit occurred in 2011. For rsioof 2011, Charter’s seatingath assigned Mesmer to a
workstation across from coworker Pedro Sénesmer alleges Sena sexually harassed him i
early 2011 by inviting him to his home to watébropean erotica andliag Mesmer not to
knock homosexuality until he tried it. He aldeges Sena once invited him to watch erotica
several years before.

In May 2011, Mesmer told Moudy that Senatsnments made hifieel uncomfortable

and asked her to reassign his workstation. Maletlined his request, explaining it was agait

also
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her practice to move employees simply becalieg asked. She told Mesmer he could swap
workstations with a coworkei they consented, but Mesmeas unable to find anyone willing

to do so. Mesmer claims he repeated his reqoaddbudy and to her supervisor, Lola Bozovigh,

over the next several months, to no avail. Ipt&aber 2011, Moudy told Mesmer he could sit at

any vacant desk in the call center during histshiZharter officially reassigned Mesmer to a
workstation away from Sena @arly November 2011. Mesmer aaaed he was satisfied with
the new arrangement.

Mesmer and Moudy’s working relationstspon began to sour. On November 30, 2011,
Mesmer sent a computer message to Moudwyptaining about a sales representative. Moudy
did not immediately take Mesmer’s side, andbbeame upset: “Just take someone elses [sig]
side and Ignore the 5 years I've been doing tl8eéDkt. #32 at p. 197. He ended the chat by
writing “I quit!” and “Considerthis my 2 weeks’ notice.See idat p. 198—-200.

The situation devolved into a face-to-fammfrontation. Moudy described Mesmer as

“red in the face, frustrated, loud, vocal, and cotiwed in this interaction, which he claims was

U7

due to his PTSD. Mesmer claims Moudy hdraels red in the face and appeared anxious.
Moudy went to Bozovich after the argumeramplaining that Mesmer was unprofessional,
aggressive, and threatening. Moudsiis she was in tears as a teetithe interaction, and that
she became fearful of Mesmer for monthssMer claims the disagreement made him
uncomfortable and elevated his PTSnptoms, causing him to go home early.
Mesmer met with Bozovich about Moudy tways later. He reported that he was
unhappy with Moudy and intended to file a complaité.also told Bozovich that he intended|to
take leave to handle his PTSPmptoms. Mesmer claims he visited Charter's HR department

after the meeting to request FLMA paperworkt, Wwas told that the office did not give out

DKT. #31-3
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physical copies; instead, HR éated him the company’s internaébsite where the forms wers

located. Mesmer had previously taken leagproved by Charter on two occasions, including

A%

once to care for his sick sob@ut a month prior to his termiti@an. Mesmer alleges he attempted

to find the paperwork online over the next fdays but could not because he did not know
which documents he needed. He never submitted the FMLA paperwork.

On December 5, 2011, Mesmer receivedrbalereprimand for attendance problems,
which he admits was warranted. His supervisomhe him that future attendance issues col
lead to his termination. That same day, @ozh received complaints that Mesmer was
repeatedly hanging up on employee callers. She learned Mesmer had prematurely discor
38 calls that day. Mesmer does not dispute thisjnstead alleges that his severe anxiety

symptoms forced him to disconnect calls tetadditional breaks. Mesmer claims he was

uld

1nected

anxious, in part, because he forgot to takallabetes medication. He alleges that he was not on

anxiety medication at the time and did not leavekwiecause he had just been reprimanded
his attendance. He nevertheless adthigs he took numerous breaks.

The next day, Bozovich and Charter's Vancawadl center director, Scott Carroll, me|
with Mesmer to discuss his performance. Mesawmnitted to disconnecting the calls, attribut
this to his anxiety. Mesmer was suspended with and then terminated. In its termination
report, Charter cited Mesmer’s 38 dropped catid unprofessional behavior with Moudy as
reasons for his dismissal.

Mesmer sued in October 2014. He alle@ddhrter violated ta FMLA and WFLA by
interfering with his ability to tee leave for his PTSD. He alatleges four violations of the

WLAD: (1) Charter failed to provide reasdsi@a accommodations to handle Mesmer’'s PTSD

both independently and due to Sena’s exacemmst(2) Charter discharged him because of hi

for

ng
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PTSD, (3) Charter failed to ach Sena’s sexually harassing conmtsedirected at Mesmer, an
(4) Charter fired Mesmer in retation for complaining about Sena.

Charter seeks summary judgment on Mesmer’'s FMLA and WFLA claims. Charter

that they are time-barred because even if itfiated with Mesmer’s leave, which it strenuously

denies, there is no evidence that it did so willfulliaus, it claims, the limitations period for th
claim is two years and Mesmer’s ctais untimely as a matter of law.

Charter also argues the claims are suttistaly without merit for two reasons: (1)

Mesmer’s condition did not qualifyim for leave under the Acts, af@) Charter’s failure to act,

argues

S

after Mesmer had merely stated an intention ke taave, does not amount to interference ag a

matter of law. Charter argues that Mesmer’s failure to accommodate claim is similarly tim
barred and that he cannot show his PTSD ‘suthglly limited” his job performance, an
essential element of his claim. Charter alsones it did provide reasonable accommodations
Mesmer by allowing him to switch seats awagnfrSena on multiple occasions, which he did
not do.

Charter argues Mesmer’s dislity (termination) discrimmation claim fails because he
was not performing satisfactory work prior t@ ldischarge. It asserts that Mesmer’s sexual
harassment claim is both time-barred, becausedimments occurred more than three years
before the lawsuit, and without merit, becansegeasonable fact finder could determine Sen
comments objectively abusive. It claims that $&xual harassment retaliation claim fails bec
there is no causal connectiortleen his termination and his &ar reports of Sena’s conduct-
rather, Charter argues he was fired for legitertaisiness reasons due to his poor performan

Mesmer argues that his FMLA and WFLA cfe are not time-barred because Charte

decision not to respond to his learequest was willful interferee with that leave, making the

to
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limitations period three years, nwo. He argues that he wadfsuing from two serious health
conditions—diabetes and PTSD—that wbbhve qualified him for leave.

Mesmer claims that Charter failed to agooodate his PTSD because it did not take
affirmative steps to remove him from Sena ialfte complained that the sexual harassment w

exacerbating his PTSD. He also argues thaireh could have taken other actions, including

transferring him to a different departmentatiowing him time off, to accommodate his PTSD.

He claims that Charter had no legitimate reasafigoharge him, and instead did so because
his disability.

Mesmer contends his sexual harassmentncigivalid because, as a victim of childhoqg

sexual abuse, he found Sena’s comments to bévabtte also contends his claim is not time}

barred because he complained to his supervamat Sena less than three years prior to filin
this case. He argues that the timing of his termination raises the inference of retaliation a

him due to his complaints about Sena.

DISCUSSION
A. Standard of Review.
Summary judgment is propeff the pleadings, the discoveand disclosure materials on
file, and any affidavits show that there is no geaussue as to any material fact and that the

movant is entitled to judgment a matter of law.” Fed. R. Civ. P. 56(c). In determining whe
an issue of fact exists, the@t must view all evidence in the light most favorable to the

nonmoving party and draw all reasonaiblierences in that party’s favd8ee Anderson Liberty|
Lobby, Inc, 477 U.S. 242, 248-50 (1986). A genuine issumatkrial fact exists where there i

sufficient evidence for a reasonable fawtler to find for the nonmoving part$ee idat 248.

as
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The inquiry is “whether the evidence presemsifficient disagreement to require submission to

a jury or whether it is so one-sided tbae party must prevail as a matter of lald.”at 251-52.
The moving party bears thetial burden of showing thahere is no evidence which

supports an element essential to the nonmovant’s ckeeCelotex Corp. v. Catretd77 U.S.

317, 322 (1986). Once the movant has met this burden, the nonmoving party then must ghow that

there is a genuine issue for trideeAnderson477 U.S. at 250. The nonmoving party may not

rely on the mere allegations in the pleadingsriter to preclude summary judgment, nor may it

merely state that it will discreditéhmoving party’s evience at trialSee T.W. Elec. Serv., Inc.
Pac. Elec. Contractors Ass'809 F.2d 626, 630 (9th Cir. 1987). Instead, the nonmoving pa
must provide “specific facts” showirtgere is a genuine issue for tridke id. See alsd-ed. R.
Civ. P. 56(e). If the nonmoving party fails tdaslish the existence af genuine issue of
material fact, “the moving party is editl to judgment as a matter of lavCélotex 477 U.S. at
323-24.

B. FMLA and WFLA Interference Claims.

Mesmer claims he spoke to Bozovich &ttarter's HR department on December 2, 2
about his need to take FMLA leave to harfuePTSD symptoms. Hergues Charter willfully
prevented him from taking FMLA leave by refusing to provide him the necessary forms,
discouraging him from taking leave by repanding him on December 5 for poor attendance
and terminating him for his work performance tethto his need to take leave. He argues
Charter was obligated to help him take leaver dftestated a desire take it on December 2.

Charter argues that Mesmer’s identiEMLA and WFLA claims are time-barred
because, even if there is a question of fact al@irterference, there is no evidence in supp

of Mesmer’s claim that any inference was willful. It arguethat Mesmer’'s mere mention to

V.
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Bozovich about his desire for leave does neamCharter’s failure to take additional action
constitutes willful interference. It also arguesdvter’s claim that Charter discouraged him fr
leave by reprimanding him for his attendanaks flaecause Mesmer himself admitted in his
deposition that the admonishment was justifisiternatively, Charter seeks summary judgme
on the claims, arguing that Mesmer was not simfefrom a “serious health condition” that
would qualify him for FMLA leave in any event. @fter further argues that it did not interferg
with Mesmer’s ability to request leave and tharminated him for legitimate business reasd
not to prevent him from taking time off.

The Washington Family Leave Act “mirroits federal counterpart and provides that

courts are to construe itsguisions in a manner consistent with similar provisions of the

FMLA.” Crawford v. JP Morgan Chase NA83 F. Supp. 2d 1264, 1269 (W.D. Wash. 2013).

The general limitations period for an FMLA claimtvgo years “after the da of the last event
constituting the alleged violation.” 29 U.S.C. 81Z&c)(1). Where a violation is willful, howeve
the limitation period is extended to three yedBsU.S.C. § 2617(c)(2). Courts have looked tq
the Supreme Court's definition ‘afillful” as applied in the corgxt of the Fair Labor Standard
Act (‘FLSA") to analyze willful violations of the FMLAShulman v. Amazon.coinc., No.
C13-247RSM, 2013 WL 2403256, at *2 (W.D.Wash., May 30, 2013). Under the FLSA, al
employer acts “willfully” when he or she “e#hknew or showed reckless disregard for the
matter of whether its conduct s/@rohibited by the statuteMcLaughin v. Richland Shoe Co
486 U.S. 128, 133 (1988). “If an employer actseasonably, but not recklessly, in determinin
its legal obligation ... it should not be [considered willfulfi” at 135 n. 13.

Although Mesmer previously alleged facts suffii to survive a Motion to Dismiss as

whether these claims are time-barred, henodsnet his higher summary judgment burden of

bt
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providing evidence from which a reasonable fawddir could find willful interference. In fact,
the evidence demonstrates timposite—that Charter pointed Mesmethe right direction oncg
he stated his intention to take leave, bat te did not follow through with the necessary
paperwork. This occurred even though Meshaat successfully navigated the same paperw
trail twice previously, includingnce just several weeks befovghile Charter did not take
affirmative steps to inquire aboltesmer’s desire for leavesitnaction was at the very worst
unreasonable—no reasonable fact finder cdetérmine that it was reckless or willful.
Mesmer’'s FLMA and WLMA claims are theretosubject to the two-year limitations period,
making his claims time-barred because lterdit file suit within that period.

Furthermore, and in any event, his claimbdabstantively because he has not preserj
evidence demonstrating his PTSD qualified asegiésis health conditionthat would allow him
leave under the FMLASee Marchisheck v. San Mateo .Cy99 F.3d 1068, 1075 (9th Cir. 199
(holding that FMLA leave, with exceptionsathdo not apply here, gaires employee or his
family member to be suffering from a “ped of incapacity” rendering him unable to work,
attend school, or perform regular daily actes). Charter’s Motion for Summary Judgment o
Mesmer’'s FMLA and WFLA interferenceaiims is GRANTED and those claims are
DISMISSED with prejudice.

C. WLAD Failureto Accommodate Claim.

Mesmer alleges Charter failed to accommodiégd® TSD by not allowing him to take
breaks to manage his symptoms and by not moving him away from Sena.

Charter argues this claim is time-barred becdisemer sued more than three years 4
he asked to be moved away from Senaldb argues that no accommodation was required

because Mesmer was not suffering fronoadition that substaially limited his job

1”4
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performance, as is required under the WLAD. @hdurthermore contendlat Moudy did, in
fact, accommodate Mesmer’s request to change bgadllowing him to sit at any open desk §
trade seats with a cowark which he did not do.

Mesmer argues this claim is not timerteal because he “continued to seek
accommodation up until the week he was terminatg8deDkt. #37, p. 2, at 22. He contends
Charter could have, but did n@ccommodate his PTSD by detening the extent of his

disability and either providing him time off or transferring him to a different department.

Mesmer alleges that instead of doing that, thegany terminated him. He further argues thatt

Charter failed to accommodate his need to be moved away from Sena, and that allowing
swap with a willing coworker or k& a vacant seat was insufficient.

The WLAD prohibits an employer from disarging any employee “because of ... the

and

him to

presence of any sensory, mental physical disability.” RCW}9.60.180(2). To establish a prima

facie case of failure to reasonably accommodatsabdity ... a plaintiffmust show that (1) the
employee had a sensory, mental, or physical mbality that substantially limited his or her
ability to perform the job; (2) the employee wpslified to perform thessential functions of
the job in question; (3) the employee gave the employer notice of the abnormality and its
accompanying substantial limitations; and (4) upotice, the employer failed to affirmatively
adopt measures that were available to the eyapland medically necessary to accommodate
abnormality Davis v. Microsoft Corp 149 Wash. 2d 521, 70 P.3d 126, 131 (2003) (citation:
omitted). In order to satisfy the test’s fimbng, an employee’s condition must substantially,
and not only somewhat, limit$iability to perform his jobtSeeRCW 49.60.040(7)(e) (for the
purposes of qualifying for reasonable accomatimh in employment, “a limitation is not

substantial if it has only a trivial effectBecker v. Cashmai28 Wash. App. 79, 114 P.3d

2 the

U7
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1210, 1213 (2005) (determining employee’s need to lvale¢ breaks to slowis heart rate, sho
of continuous sleeping on job or absence fromkwdid not “substantiayl limit his ability to do
his job”); Roeber v. Dowty Aerospace Yakjra6 Wash. App. 127, 64 P.3d 691, 697-98 (2(
(rejecting accommodation claim, in part, by holglthat plaintiff's migraines and depression ¢
not substantially limit his ability to work, refencing employee’s posigvperformance reviews
and medical records stating his condition cdagdnanaged with medication). “Substantially
limited” means “[u]nable to perform a major léetivity that the average person in the gener
population can perform.Toyota Motor Mfg., Ky., Inc. v. William534 U.S. 184, 195-197
(2002). “Major life activities” are “those activisehat are of central iportance to daily life”
like “walking, seeing and hearingd.; See29 CFR § 1630.2(j) (1)(i)—(ii)The central inquiry in
establishing the existence of a substantial limitation is whether an employee is able to pe
tasks central to daily liferal not those associated whis specific job dutiesloyota Motor 534
U.S. at 200.

Mesmer has not presented evidence fronthvh reasonable jury could find that his
PTSD substantially limited his capacity to penfonis job or daily life activities, both by itself
and because of Sena. While he asserts iDéwdaration that the condition—combined with
Sena’s presence—caused him to leave work daidyown performance evaluations, pay raisq
and limited disciplinary record show he was #edaive worker for the majority of his years
with Charter. Indeed, Mesmer himself cites #éngdence to support tlecond element of this
claim, that he was performing the essential fumgiof the job, as well as to support an elem
(that he was performing satisfacg work) of his disability discrimination claim. Mesmer’s
medical records also support the notion thatfti SD did not substantially limit his job

performance—not only did he receive adequatdormance evaluations (and pay raises) wh

t

D03)

lid

rform

ent

DKT. #31-11



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

he was being treated for PTSD in 2009 and 201@Jdwapparently performed adequately in
2011 when he was not seen by a doctor for his PTSD. He similarly makes no allegations
regarding—and provides no evidence supporting+rahility to perform day life activities due
to his PTSD.

Because no reasonable fact finder couldrdates that Mesmer’s PTSD substantially
limited his job performance or hindered hexamplishment of daily activities, Mesmer has
failed to establish evidence supporting an esdeglganent of his failure to accommodate clai
Charter’s Motion for Summary Judgmenmt Mesmer’s WLAD accommodation claim is
GRANTED and the claim iBISMISSED with prejudicé.

D. Wrongful Termination Claim.

Mesmer claims Charter terminated him bessaaf his disability. Charter argues that,
even viewed in the light most favorableMesmer, the evidence doest support the inference
that was performing satisfactory work at the tiofidais termination—an essential element of
claim. Charter points to the 38 disconnected calls on December 5 and his heated argume
Moudy on November 30. Mesmer also received mimg for his sporadic work attendance ju
days before his termination. Charter furtherenoites Mesmer’s informal resignation notice t(
Moudy on November 30 in support of its argument,tbaén if the evidence did support a pri
facie claim, Mesmer was terminated for legitimate business reasons.

Mesmer cites his promotions, pay raises, amitéid disciplinary record as evidence th
he was performing satisfactory work and tBatarter terminated him without a legitimate

business reason. He argues that his terminatasndiscriminatory if it was even partially

m.
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! Because the claim is dismissed, the parties’ other arguments will not be addressg
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motivated by his disability. He does not, howeyepvide any evidence showing Charter had
discriminatory intent.

RCW 49.60.180 prohibits an employer fronfuseng to hire a person or otherwise
discriminating against a person because a persoa besability, if the pson is qualified to do
the job.Riehl v. Foodmaker, Inc152 Wash. 2d 138, 94 P.3d 930, 936 (2004). To establish
a prima facie disparate treatment case, the @eplmust produce evidence that he or she (1
was disabled, (2) was discharged, (3) wasglsatisfactory work, and (4) was replaced by
someone who was not disabl&#®e idOnce an employee makes his prima facie showing, tf
employer must produce evidence that th@leyment action was based on legitimate,
nondiscriminatory reasons to rebut the presumption of discrimin&emnidat 937 If the
employer accomplishes this, the burden shifts back to the employee to produce evidence
employer’s stated reasons are a pretext for discriminatory iteatid Generally, when an
employee produces his prima facie case plus evidenmestext, a trier ofact must determine
the true reason for the actidd. If the employee fails to set forth a prima facie case of
discrimination, the employer is entitléal prompt judgment as a matter of la&Roebey 64 P.3d
at 696. To survive summary judgment, Mesmer redexlv only that a reasonable judge or jur
could find his disability waa substantial factor motivating Charter’s adverse acti®es.Reihl
94 P.3d at 936.

Summary judgment is appropriate here beeadesmer has failed to present evidenc
demonstrating he was performing satisfactory wairthe time of his termination, an essentia
element to his claim. Although the bulk of Mesmer’s employment record at Charter shows
satisfactory work, the record clearly demoatds serious performance deficiencies—and an

informal resignation—in the week prior to higrténation. Mesmer has also failed to state a

such
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prima facie disparate treatment claim becaudegsenot proven, nor even alleged, that he wa
replaced by somebody who is migabled. Mesmer furthermmhas not rebutted Charter’s
legitimate business reason for his discharge byepta®g) evidence of pretext. There is simply
evidence upon which a reasonable jury could Mesmer’'s PTSD was a substantial factor
motivating Charter’s decision to terminats eimployment. Charter’'s motion for summary
judgment on this claim is therefore GRANTELDhe claim is DISMISSED with prejudice.
E. Sexual Harassment Claim.

Mesmer alleges Sena sexually harasseddyitwice inviting him to his home to watch
European erotica and also telling him to kiwbck homosexuality unthie tried it. He argues
Charter’s failure to relocate his seat away fi®ema, or take other cocatéere action, violated the

WLAD.

Charter argues this claim is time-barregtéuse the comments occurred in early 2011

more than three years before Mesmer suedrt€halso argues Sena’s comments were not
persistent or objectively abusivating a variety of cases holdirigat there was no hostile wor
environment in more egregious circumstances.

Mesmer argues that his claim is not time-batsecause he continued to complain to |
supervisors, and indicated he would compféo Human Resources about [Moudy] up throug
December 2, 2011.” Dkt. #37, p.17, at 14-16. He cldimase acts occurred within three yearg
filing the lawsuit, meaning his claim is not timarked. He also claims that, because he suffg
from PTSD stemming from a childhood sexudaiid®nt, Sena’s suggestive comments were
severe enough to createavusive working environment.

To state a prima facie sexual harassmaaitrglMesmer must establish that: (1) the

harassment was unwelcome, (2) the harassmerthezasise of sex, (3) the harassment affec

\S

no

NS

h

of

ted

DKT. #31-14



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

the terms and conditions of his employment, @)dhe harassment is imputable to Charter.
Glasgow v. Georgia-Pac. Coral03 Wash. 2d 401, 693 P.2d 708, 711-12 (1985). In order
constitute unwelcome harassment, Mesmer must have not solicited or incited the conduc
Mesmer must have regarded tlmmduct as undesirable or offensi®ze icat 712 To prove
Sena’s comments were “because of sex,” Mesmest show that the conduct would not have
occurred he been of a different gend&ge Crownover v. State ex rel. Dep't of Trarkgb,
Wash. App. 131, 265 P.3d 971, 979 (20EEE alsdslasgow 693 P.2d at 712. There is no
doubt Sena’s comments were unwelcome, and@asonable to believe Sena would not have
made the same comments to a woman. Thus, Mesmer has satisfied the first two element
prima facie sexual harassment claim.

A sexually objectionable environment affectithe terms and conditions of employme
“must be both objectively and subjectively offems one that a reasonable person would fing
hostile or abusive, and one that theiwicin fact did perceive to be sdfaragher v. City of Boc
Raton 524 U.S. 775, 787 (1998) (citation omittesie also Davis v. Fred's Appliance, .Int71
Wash. App. 348, 287 P.3d 51, 58 (2012) (holding pieaintiff being called “Big Gay Al” three
times was, while offensive, “casual, isolated, &mdal,” and thus did nbrise to an objectively
abusive level). Courts consider the frequencthefalleged discriminatory conduct; whether i
was physically threatening or humiliating, or armeffensive utterance; its severity; and
whether it unreasonably interfered witte plaintiff's work performanc&angster v. Albertson’
Inc., 99 Wash. App. 156, 991 P.2d 674, 679 (2000). Whether the harassment at the work
sufficiently offensive is a question to be detened with regard to the totality of the

circumstancesSee Glasgow693 P.2d at 712.
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Although Sena’s comments may have badrjextively discomforting and offensive to
Mesmer, no reasonable fact finder could deterrthieg rose to an objectively abusive level.
Sena’s comments, in light of the totality of the circumstances, were neither threatening,
humiliating, or severe, and hiddn’t knock it” statement was hardiarassing at all. Mesmer
also makes no allegation that these commaatg persistent, which might make them
objectively abusive. Accordingly, Mesmer failedpieesent evidence cread a triable issue of
fact about whether Sena’s conduct was abusmneigh to unreasonably infiere with Mesmer’s
employment. Charter’'s motionfgummary judgment on Mesmer’s sexual harassment clair
GRANTED, and the claim DISMISSED with prejudice.

F. Sexual Harassment Retaliation Claim.

Mesmer final cause of acti@leges Charter terminatéis employment because he
complained about Sena’'s comments. Chatgues Mesmer has established no causal
connection between his complaint about Seharassment in May 2011 and his termination
or seven months later. It findr argues that, even if Mesmer could establish a prima facie
retaliation claim, the company terminated Bmployment for non-discriminatory business
reasons without pretext.

To establish a prima facie @aef retaliation for a protéed activity under either RCW
49.60 or Title VII, an employee must show thgtl{& or she engaged in statutorily protected
activity; (2) an adverse employmteaction was taken; and (B)ere was a causal link between
the employee's activity and the employer's adverse a&stevez v. Faculty Club of Univ. of
Washington129 Wash. App. 774, 120 P.3d 579, 589 (2005 .dRintiff establishes a prima
facie case of unlawful retaliatiothe burden shifts to the defendant employer to offer evider

that the challenged action was takenlégitimate, non-discriminatory reasomxawson v. Entek
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Int'l, 630 F.3d 928, 936 (9th Cir. 201%ge alsdMcDonnell Douglas Corp. v. Gregadll U.S.
792, 802 (1973). If the employer provides a leggtie explanation for the challenged decisior
the plaintiff must show that ¢hdefendant's explanation is nigra pretext for impermissible
discrimination.Dawson 630 F.3d at 936.

A causal link can be inferred from circumstantial evidence such as the employer's
knowledge of the protected activities and the pmnity in time betweerthe protected activity
and the adverse actional@son 630 F.3d at 936. The Supreme Court has held, however, th
temporal proximity between an employer's knalgle of the protected activity and an advers
employment action must be “very clos&€&e Clark Cty. Sch. Dist. v. BreedB82 U.S. 268,
273 (2001) (holding that adversdian taken 20 months later “suggedby itself, no causality &
all’); see alscClayton v. Donahae461 Fed. Appx. 574, 576 (9th Cir. 2011) (rejecting infere
of causal connection between @ctied activity and adverse actithrat occurred at least ten
months later)Manatt v. Bank of Am., NAB39 F.3d 792, 802 (9th Cir. 2003) (determining no
causal link between complaint and alleged retaliadotyg that occurred between six to twelve
months later).

Mesmer has failed to provide any evidefroen which a reasonable jury could find a
causal link between his sexual harassment cant@ad his termination six or seven months
later. Even assuming his later complaints increased the temporal proximity so as to raise
with circumstantial evidence, Mesmer hasoahot presented any evidence from which a
reasonable fact finder could condtuCharter’s proffered businegmasons were pretextual. Th
is particularly true in light of the fact th@harter had many months to retaliate against Mesr
after his May 2011 report but did not allegedb so until December 2011, after Charter

reassigned workstations kesmer’s satisfaction.
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Because Mesmer has failed to present (even circumstantial) evidence from which
reasonable fact finder could cdmde he was discharged because he complained about Ser
comments, Charter's motion to dismiss Messigexual harassment retaliation claim is
GRANTED, and the claim DISMISSED with prejudice.

CONCLUSION

Charter’s Motion for Summary Judgment [D¥B1] is GRANTED and Mesmer’s clain
against it are DISMISSED with prejudiée.

IT IS SO ORDERED.

Dated this 1% day ofApril, 2016.

OB

Ronald B. Leighton
United States District Judge

? Because the case is dismissed, this Court will not address Charter’s other argum’ents,

including whether Mesmer willfully spoliated evidence.
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