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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

DONNA RAE THEOE,
Case No. 3:14-cv-05937-KLS

Plaintiff,
V. ORDER REVERSING AND
REMANDING DEFENDANT'S
CAROLYN W. COLVIN, Acting DECISION TO DENY BENEFITS

Commissioner of Social Security,

Defendant.

Plaintiff has brought this mattéor judicial review of defenant’s denial oplaintiff's
application for disability insurece and supplemental security inm® (“SSI”) benefits. Pursuant
to 28 U.S.C. 8§ 636(c), Federal Rule of CRiocedure 73 and Local Rule MJR 13, the partieq
have consented to have this matter heard dytidersigned Magistrafeidge. After reviewing
the parties’ briefs and the file herein, the Gdunds that, for the reass set forth below, the
defendant’s decision to deny béteshould be reversed andditase should be remanded for
further administrative proceedings.

FACTUAL AND PROCEDURAL HISTORY

On May 9, 2011, plaintiff filed an applicationrf8SI benefits, alleging disability as of
June 30, 201(5ee Dkt. 10; Administrative Record (“AR 165-67. Plaintiff's application was

denied upon initial administtige review on August 25, 201%€ AR 94-96), and on
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reconsideration on February 23, 208&(AR 98-99) A hearing was held before an
administrative law judge (“ALJ”) on April 18, 2018t which plaintiff, represented by counsel,
appeared and testified, d&l a vocational expergee AR 13.

In a decision dated May 8, 2013, the ALJ dmieed plaintiff to be not disable@ee AR
13-33. Plaintiff's request for resw of the ALJ’s decision wasenied by the Appeals Council g
September 30, 2014, making that decision thd fieaision of the Comiasioner of Social
Security (the “Commissioner’see AR 1-5; 20 C.F.R. § 40981, § 416.1481. On November 2
2014, plaintiff filed a complaint ithis Court seeking judicial resv of the Commissioner’s fing
decision.See Dkt. 1. The administrative record wiied with the Court on February 6, 201%e
Dkt. 10. The parties have completed their bnigfiand thus this matter is now ripe for the
Court’s review.

Plaintiff argues defendant’s deion to deny benefits shalibe reversed and remanded
for further administrative proceedings becaileeALJ erred: (1) in evaluating the medical
evidence in the record by rejecting Stephettl&s, M.D. and Frederick W. Silver’s, Ph.D.
medical opinions; (2) in discoungrplaintiff's credibility; (3) in assessinglaintiff's residual
functional capacity; and (4) in fimy plaintiff to be capable gderforming other jobs existing ir
significant numbers in the national economy. fherreasons set forth below, the undersigned
agrees the ALJ erred in evaluating the medicalence in the record by rejecting Dr. Silver’s
medical opinion — and thus both in assessianfff’s residual functioal capacity and in
finding her to be capable of performing other jelssting in significant numbers in the nationg
economy — and therefore in determigiplaintiff to be not disabled.

DISCUSSION

The determination of the Commissioner thataamant is not disabled must be upheld

ORDER -2

81

=




© 00 N o g A~ w N P

N NN NN NN P P P P P PP P PR
o 0 A W N P O © ® N o o » W N P O

the Court, if the “proper legal standards¥b@deen applied by the Commissioner, and the
“substantial evidence in the recordaaghole supports” that determinatidtoffman v. Heckler,

785 F.2d 1423, 1425 (9th Cir. 1986¢e also Batson v. Commissioner of Social Security Admin.,

359 F.3d 1190, 1193 (9th Cir. 200@grr v. Sullivan, 772 F.Supp. 522, 525 (E.D. Wash. 1991

(“A decision supported by substantial evidence widlyertheless, be selides if the proper legal
standards were not applied in weighing #vidence and making the decision.”) (citBrgwner
v. Secretary of Health and Human Services, 839 F.2d 432, 433 (9th Cir. 1987)).

Substantial evidence is “such relevantewnce as a reasonable mind might accept as
adequate to support a conclusioRithardson v. Perales, 402 U.S. 389, 401 (1971) (citation
omitted);see also Batson, 359 F.3d at 1193 (“[T]he Commissioner’s findings are upheld if
supported by inferences reasonably drawn fromrdcord.”). “The suliantial evidence test
requires that the reviewing court determiméiether the Commissioner’s decision is “support
by more than a scintilla of elence, although less than @ponderance of the evidence is
required.”Sorenson v. Weinberger, 514 F.2d 1112, 1119 n.10 (9th Cir. 1975). “If the evidenc
admits of more than one rational interpretafi the Commissioner’s decision must be upheld
Allen v. Heckler, 749 F.2d 577, 579 (9th Cir. 1984) (“Where there is conflicting evidence
sufficient to support either outcome, we mairm the decision actually made.”) (quoting

Rhinehart v. Finch, 438 F.2d 920, 921 (9th Cir. 1971)).

! As the Ninth Circuit has further explained:

... Itis immaterial that the evidence in aeavould permit a different conclusion than that
which the [Commissioner] reached. If the [Commissioner]'s findings are supported by
substantial evidence, the ctaiare required to accept theltnis the function of the
[Commissioner], and not the court’s to resolveftiots in the evidence. While the court may
not try the case de novo, neither may it abdicate its traditional function of review. It must
scrutinize the record as a whole to deteamirhether the [Commissioner]'s conclusions are
rational. If they are . . . they must be upheld.

Sorenson, 514 F.2dat 1119 n.10.
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l. The ALJ's Evaluation of the Mical Evidence in the Record

The ALJ is responsible for determining credibility and resolving ambiguities and
conflicts in the medical evidencg&ee Reddick v. Chater, 157 F.3d 715, 722 (9th Cir. 1998).
Where the medical evidence in the record isaooiclusive, “questions of credibility and
resolution of conflicts” are sdiethe functions of the ALJSample v. Schweiker, 694 F.2d 639,
642 (9th Cir. 1982). In such cases, “#eJ’s conclusion must be upheldviorgan v.
Commissioner of the Social Security Admin., 169 F.3d 595, 601 (9th Cir. 1999). Determining
whether inconsistencies in the digal evidence “are material (oreain fact inconsistencies at
all) and whether certain factoase relevant to discount” the opns of medical experts “falls
within this responsibility.'1d. at 603.

In resolving questions of edibility and conflicts in the evidence, an ALJ’s findings
“must be supported by specific, cogent reasdRedtick, 157 F.3d at 725. The ALJ can do thi
“by setting out a detailed and thorough sumn@drthe facts and conflimg clinical evidence,
stating his interpretation thewf, and making findingsId. The ALJ also may draw inferences
“logically flowing from the evidence.Sample, 694 F.2d at 642. Further, the Court itself may
draw “specific and legitimate infences from the ALJ’s opinionNMagallanes v. Bowen, 881
F.2d 747, 755, (9th Cir. 1989).

The ALJ must provide “clear and convincingiasons for rejectg the uncontradicted
opinion of either a treating or examining physiciasster v. Chater, 81 F.3d 821, 830 (9th Cir.
1996). Even when a treating oragmining physician’s opion is contradictedhat opinion “can
only be rejected for specific and legitimagasons that are supporteddmpstantial evidence in
the record.'1d. at 830-31. However, the ALJ “need not discal$®vidence presented” to him g

her.Vincent on Behalf of Vincent v. Heckler, 739 F.3d 1393, 1394-95 (9th Cir. 1984) (citation
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omitted) (emphasis in original). The ALJ must only explain why “significant probative evidence

has been rejectedld.; see also Cotter v. Harris, 642 F.2d 700, 706-07 (3rd Cir. 198Garfield
v. Schweiker, 732 F.2d 605, 610 (7th Cir. 1984).

In general, more weight is given to a treating physicianisiop than to the opinions of
those who do not treat the claimasge Lester, 81 F.3d at 830. On the other hand, an ALJ neg
not accept the opinion of a treating physiciahtifat opinion is brief, conclusory, and
inadequately supported by clinical finds” or “by the record as a wholeBatson v.
Commissioner of Social Security Admin., 359 F.3d 1190, 1195 (9th Cir. 20049e also Thomas
v. Barnhart, 278 F.3d 947, 957 (9th Cir. 2002pnapetyan v. Halter, 242 F.3d 1144, 1149 (9th
Cir. 2001). An examining physician’s opinion is “dletil to greater weigtthan the opinion of a
nonexamining physicianl’ester, 81 F.3d at 830-31. A non-examining physician’s opinion m
constitute substantial evidencéitfis consistent withother independent ewadce in the record.”
Id. at 830-31Tonapetyan, 242 F.3d at 1149.

On November 29, 2012, plaintiff attended @ngarogram evaluation with Dr. Silve®ee
AR 831-34. Dr. Silver opined, in pertinent pargtthplaintiff presents with a complex synergy
of depressed mood, trauma-rethteilnerability, and a paima somatic focus, leading to
marked disability and difficultgoping with and tolerating painltl. Plaintiff argues the ALJ
erred in failing to mention this opiniand to provide any reasons therefgse Dkt. 12. Such a
failure, plaintiff argues, frusites any meaningful revieBee id.

In response, defendant argues that an mudt explain only why significant probative
evidence is rejected and that Dr. Silvarfsnion was not such evidence for two reasons.
Specifically, defendant maintains Dr. Silver’s dpimconcerning marked shbility constitutes a

dispositive administrative finding, driherefore is reserved toetiCommissioner. Defendant alg
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asserts Dr. Silver’s opinion does not amargignificant probative evidence, because it
contains no concrete functionahitations. Defendant goes on t@ae that even if the ALJ did
err here, any such error is harmless, becausgLlthgave significant weight to the opinion of
examining psychiatrist, Pamela Moslin-Lykins,D4, that plaintiff was capable of simple and
complex work.

The Ninth Circuit has held that physiciamay render opinions on the ultimate issue o
disability. Reddick, 157 F.3d at 725. Although an ALJriet bound by uncontroverted opinions
of a claimant's physicians on the ultimate issudisdbility, the ALJ cannateject them without
presenting clear and coneing reasons for doing sk (citing Matthews v. Shalala, 10 F.3d
678, 680 (9th Cir.1993Q0ioting Montijo v. Secretary of Health & Human Servs., 729 F.2d 599,
601 (9th Cir.1984));ee also Lester, 81 F.3d at 830.

Here, the ALJ failed to satisfy the requirarhéhat he providelear and convincing
reasons for rejecting Dr. Silver’s opinion thaaiptiff was markedly disabled. Indeed, the ALJ
provided no reasons for rejectinglit addition, as noted above,.[Hilver opined that plaintiff
had “difficulty coping with and tolerating pd (AR 833), which constutes significant
probative evidence, because thdigito cope with and toleratpain can have a substantial
vocational impact, and therefore indicates giiimay be limited beyond the level found by th
ALJ. Accordingly, the ALJ erred in failing to @vide any reasons for rejecting Dr. Silver’s
opinion.

Il. The ALJ’s Assessment of Plaintiff’s Residual Functional Capacity

Defendant employs a five-step “sequentialaation process” to determine whether a
claimant is disabledsee 20 C.F.R. § 404.1520; 20 C.F.R. § 416.920. If the claimant is founq

disabled or not disabled ahy particular step thereof, the digly determination is made at thg
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step, and the sequential evaluation process &adgdl. If a disability determination “cannot be
made on the basis of medical farst alone at step three of thbcess,” the ALJ must identify
the claimant’s “functional limitations andsteictions” and assess his or her “remaining
capacities for work-related aciies.” Social Security Ruling (“SSR”) 96-8p, 1996 WL 374184
*2. A claimant’s residual funadnal capacity (“RFC”) assessmeéstused at step four to
determine whether he or she can do his or herrpkestant work, and at step five to determine
whether he or she can do other wdsbe id.

RFC thus is what the claimant “can still do despite his or her limitatibehdt’is the
maximum amount of work the claimiis able to perform based al of the relevant evidence
in the recordSee id. However, an inability to work musgsult from the claimant’s “physical or
mental impairment(s).I'd. Thus, the ALJ must consider only those limitations and restrictior
“attributable to medically determinable impairmentsl’In assessing a claimant’'s RFC, the Al
also is required to discuss why the clams“symptom-related functional limitations and
restrictions can or cannot reasonably be acdeggeconsistent with the medical or other
evidence.ld. at *7.

The ALJ found plaintiff had the RFC:

... toperform light work as defined in 20 CFR 404.1567(b) subject to the

following limitations. She can occasionally climb ladders, ropes, and

scaffolds. She can frequently climb ramps and stairs. She can frequently

balance, stoop, knesel, crouch, and crawl. She can have occasional

superficial interaction with co-workers. She cannot have contact with the

public.

AR 17 (emphasis in original). Plaintiff arguesid the undersigned agre#tst in light of the

ALJ’s error in evaluating Dr.ifver’s opinion, it cannot be saitiat the RFC assessment inclug

all of plaintiff's limitations and, thereforghat it is supported by substantial evidence.
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. The ALJ's Findings at Step Five

If a claimant cannot perform his or her pas¢vant work, at step Ve of the disability

evaluation process the ALJ must show thereaasignificant number of jobs in the national

economy the claimant is able to dee Tackett v. Apfel, 180 F.3d 1094, 1098-99 (9th Cir. 1999);

20 C.F.R. 8 404.1520(d), (e), 8 416.920(d), (e). Ab& can do this through the testimony of g
vocational expert or by reference to defendaMigslical-Vocational Guidelines (the “Grids”).
Osenbrock v. Apfel, 240 F.3d 1157, 1162 (9th Cir. 2000#ckett, 180 F.3d at 1100-1101.

An ALJ’s findings will be uphlel if the weight of thenedical evidence supports the
hypothetical posed by the ALSee Martinezv. Heckler, 807 F.2d 771, 774 (9th Cir. 1987);
Gallant v. Heckler, 753 F.2d 1450, 1456 (9th Cir. 1984). The vocational expert’s testimony
therefore must be reliable light of the medical evidence tpalify as substantial evidencgee
Embrey v. Bowen, 849 F.2d 418, 422 (9th Cir. 1988). Accordingly, the ALJ’s description of t
claimant’s disability “must be accurate taiéed, and supported by the medical record.”
(citations omitted). The ALJ, however, may omdrfr that description those limitations he or
she finds do not exisEee Rollinsv. Massanari, 261 F.3d 853, 857 (9th Cir. 2001).

Here at step five, the ALJ found plaintiff b@ capable of performing other jobs existin
in significant numbers in the national economy, based on the testimony of the vocational ¢
offered in response to a hypothetical questionaiaimg substantially the same limitations as
were included in the ALJ's RFC assessm&et. AR 27-28. Plaintiff argugthe ALJ erred in so
finding, because the vocationalpert’s testimony is based on an erroneous RFC assessmel
which, in turn, is based on an improper evatuatf the medical evidence in the record. The

Court agrees. As discussed above, plaintRFsC assessment is not supported by substantial

evidence. As a result, the vocational expert@owlt have properly relied on that assessmentli
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answering the ALJ’s hypothetical @stion, and therefore it was impeador the ALJ to rely on
the vocational expert’s testimony to find plaintdfbe capable of performing other jobs existir
in significant numbers in the national economy.

VI. This Matter Should Be Remandémt Further Administrative Proceedings

The Court may remand this case “either fdiional evidence and findings or to awar
benefits.”"Smolen, 80 F.3d at 1292. Generally, when the Goeverses an ALJ’'s decision, “the
proper course, except in rare circumstaniset® remand to the agency for additional
investigation or explanationBenecke v. Barnhart, 379 F.3d 587, 595 (9th Cir. 2004) (citation
omitted). Thus, it is “the unusual case in which ttlear from the record that the claimant is
unable to perform gainful employment in theiomal economy,” that ‘#mand for an immediate
award of benefits is appropriated.

Benefits may be awarded where “the redoad been fully developed” and “further
administrative proceedings would serve no useful purp&saalen, 80 F.3d at 129Z4olohan v.
Massanari, 246 F.3d 1195, 1210 (9th Cir. 2001). Specificdbgnefits should be awarded whe

(1) the ALJ has failed to provide legabyfficient reasons for rejecting [the

claimant’s] evidence, (2) there are no oarsling issues that must be resolved

before a determination of disability caa made, and (3) it is clear from the

record that the ALJ would be requiredfiiad the claimant diabled were such
evidence credited.

Smolen, 80 F.3d 1273 at 129R®4cCartey v. Massanari, 298 F.3d 1072, 1076-77 (9th Cir.

2002). Because issues still remainegard to the medical evidemin the record, and thus in
regard to plaintiffs RFC assessment and hertghiii perform other jobs existing in significant
numbers in the national economy, remand for furtie@sideration of thosesues is warranted.

CONCLUSION

Based on the foregoing discussion, the Courttinefinds the ALJ improperly conclude

ORDER -9

g

\"Z

e.

|




© 00 N o g A~ w N P

N NN NN NN P P P P P PP P PR
o 0 A W N P O © ® N o o » W N P O

plaintiff was not disabled. Acedingly, defendant’s decision tieny benefits is REVERSED
and this matter is REMANDED for further adnstrative proceedings accordance with the
findings contained herein.

DATED this 21st day of May, 2015.

/ﬁh A el

Karen L. Strombom
UnitedStatedMagistrateJudge
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