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5
6
7
8 UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
° AT TACOMA
10
CALVIN MALONE, GEORGE
11}  MITCHELL, DARREN PERKINS, CASE NO.3:14-CV-05974RBL-JRC
DARRELL KENT,
12 - ORDER
Plaintiffs,
13
V.
14
STATE OF WASHINGTONet al,
15
Defendars.
16
17 - . .
On March 8, 2017, th€ourt held a telephone conference with the partieisttuss
18
outstanding discovery issues. The parties concerns were addressed and thetedrirgpart,
19
and denied in part, defendants’ motion for protective order (Dkt. 138), as outlined below.
20
A. Background
21
OnDecember 292016, the Court ordered that the discovery deatknextendeto
22
April 3, 2017 and dispositive motion deadline to May 3, 2017. Dkt. TBé.Court limited
23
additional discoveryo 10 depositiondd. The parties wererdered to meet and confer to resglve
24
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issues and defendants were ordered to cooperate with reasonable efforts teecbenple
depositionsld.

To date, no depositions hawecurred Plaintiffs received the Court’s order on Januar
2017. Dkt. 145 at 2. On January 11, 2Q04l@jntiffs sent AAG Mingay a letter asking to discus
scheduling depositions. Dkt. 145 at 2; Dkt. 145-1 at 3. On January 25,®28ihfiffs sent a
secondetter suggesting depositiatates and timesnd offered means by which the depositig
could be conducted to avoid logisticssues Dkt. 145 at 2; Dkt. 145-1 at &n January 27,
2017, plaintiffs receivedaletter from AAG Jette that plaintiffs may caéfense counsel to
discuss any issuebBkt. 145 at 2; Dkt. 145-1 at #laintiffs note that they are not able to
schedule teleph@nconferences and the standardcedure is that attorneys call the SCC lega
coordinator who aanges for a telephone conferendkt. 145 at 2Plaintiffs state that they
agreed to a telephonic deposition of defendant Quigley and expressed fleagotlityhe
deposition dates for the remaining defendduts.

On February 3, 2017, plaintiffs received a leftem AAG Jettescheduling a phone
conferencen February 9, 2017d. at 3; Dkt. 145-1 at 7. On February 9, 20th# parties
confered on the phone, but were unable to reach a resolution regarding the outstanding
discovery issues. Dkt. 145 at 2; Dkt. 139 at 2 (Declaration of Craig Mingay). Counsel for
defendant did not promptly file for a protective order, despite his representatibie ihtgnded
to do so.

On February 27, 2017, plaintiffs contacted chambers and requested a telephonic
conferenceSee Dkt. entry dated February 27, 2017. On February 28, 2@&E@ndantginally
filed theirmotion fora protective order and telephonic depositions. Dkt. I&8endants

submitted the declarations GfaigMingay, Kathryn Stadler, and Shannon Gill in support of
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their motion. Dkts. 139, 140, 141. On March 1, 2017, the Couat teé¢phonistatus
conference for March,2017as to any outstanding discovery issues. Dkt. 142. On March 6

2017, paintiffs filed aresponse to defendants’ motion for protective order. Dkt. 145.

B. Motion for Protective Order

Defendants move the Court to issue a protective order: 1) precluding the unryecesy
depositions of Kevin Quigley and John Clayton; 2) ordering telephonic depositions for the
remaining defendants who are no longer employed by the SCC and; 3) protectnttadesfe
from providing security camera footage that would compromise security aCtbelikt. 138.
Plaintiffs filed a response. Dkt. 145.

Plaintiffs seek to depose the following, who are all named defendants in #rigKeam
Quigley, John Clayton, Crystal McCabe (Hauk), Richard Steinbach, Todd DubMle, Les
Sziebert, Cathi Harris, and Mark Strong. Dkt. 145.

To receive a protective order, a party must certify that he has “in good faftéhreoihor
attempted to confer with other affected parties in an effort to resolve the digphdat court
action,”and that absent the protective order, he will suffer “annoyance, embarrassment,
oppression, or undue burden or expense.” Re@iv. P. 26(c)(1). The burden of proof is on tl
party seeking the orde$ee Beckman Indus. v. International Ins. Co., 966 F.2d 470, 476 (9th
Cir.1992).Fed.R. Civ. P. 3@b)(4) authorizes the Court to require that a deposition be condl
telephonically.

In the March 8, 2017 telephonic status conference, Judge Creatura ordered as foll

(1) The deposition of defendant Quiglslyallbe conducted by telephone, and must b

longer than one hour.
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(2) The deposition oflefendanClaytonshallbe conductedyy telephone, and must be
longer than two hours.

(3) The deposition of defendant Steinbach shall be conducted by telephone, as ag
the parties.

(4) The deposition oflefendant McCabe shdde conducteih-person at the Seial
Commitment Center (“SCC”), as agreed by the parties.

(5) The deposition oflefendanBStrongshallbe conducteth-person at th&CC

(6) The deposition of defendant Sziebsgntallbe conducted in-person at the SCC.

(7) The depositionsf defendants Dubble and Harsballbe conducted by video
conference if arrangements can be made by defenfdarsisch a video depositioH.
video confereniag capabilities araot available tohe partiesthe depositionsf
defendants Dubble and Harskallbe conducteth-person at the SCC.

(8) Defendants are required poovide plaintiffs with a reasonable opportunity to view
the video surveillance in question under supervision. If no video exists, defendg
are directed to provide such information to plaintiffs.

(9) At this time, the Court is not extending the discovery cut-off date of April 3, 201

(20) In conformity with the parties’ agreement on procedure for these depositions,
with minor modifications by this Courthe partieshall conduct the depositions by
non-stenographic mearesset forth below:

a. Defendants shall make available an individual authorized to administer t
oath and swear in the witness. That individual then vacate the depositjg
but shall remain responsible for taking custody of any exhibits marked fg

at the deposition.
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. The Special Commitment Center shall record the deposition and transfe

. Plaintiffs will deliver to @&fense counseBAG Mingay, a typed deposition

. Any objection to the accuracy of the final transcript shall be made to the

. If the deponent or any defendéfes an objection to the accuracy of the fin

recording to the Special Commitment Center IT Division, who shall copy
deposition recording ontsix (6) CDs. The IT Division shall provide: (1) on
CD to eaclPlaintiff (4 tofal); (2) one CD tcAAG Craig Mingay and(3) one

CD shall be appropriately labeled, sealed in an envelope, and provided 1
AAG Craig Mingay to retain for the Court (“Original Recording”). Except
otherwise provided in this order, the Original Recordihgll not be filed with

the Court.

transcript within thirty (30) days of the date of the deposition. Defense
counsel will verify the accuracy of the transcription and then wilvdelihe
transcript to the deponent, who will be given thirty (30) days to read the
transcription and make any corrections. Upon receipt of the corrected
transcript from the deponentgmtiffs shall incorporate the corrections intd
final copy of the transcript (“final transcript”) and provide a copy of thd fi

transcript tadefendarg’ counsel within seven (7) days.

by motionwithin thirty (30) days afterlpintiffs havedelivered a copy of the
final transcripto defendants’ counsel, unless good cause is shmwn

additional time

transcript, the defendangsall attach the Original Recordingtheir motion

as an exhibit. If aintiffs file an objection to the accuracy of the final
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transcript, defendanthall attachthe Original Recording ttheir responsive
briefing as an exhibit. The Court shall rule on any objections by reviewir
the Original Recording or by such means as it deems appropriate.

The final transcript of the deposition, as filed with the Court otrénescript
as modified by the Court after objections, if any, have been made and rd
upon, shall constitute the official record of the deposition for the purpose

dispositive motions, trial, or subsequent appeal.

. Should the equipment fail so that portions ofrdeordingare of such poor

quality as to render the use of tleeordingunfair to the interest of any party

then neither party shall use any part ofeording.

. For in-person depositions, defendants shall provide an appropriate raben

SCCto conduct the deposition.

For telephone and/or videlepositions (if arrangements can be made),
defendants shall provide an appropriate roothéenSCCto conduct the
depositionwith ateleghoneand/or camerghat permits plaintiffs to hear
and/or se¢he testimony of the deponent. Prior to the telephone and/or vi
deposition, plaintiffs shall provide defense counsel with any docurniexits
they intend to refer to during the course of the deposition, and defense g
shall provide such documents to the deponent. Any documents or exhib
shall be taken into custody of the individual administering the oath at thg

conclusion of the deposition. If that individual has vacated the deposition
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parties should make appropriate arrangementddiveryof the exhibitdo

that individual.

Datedthis 9th day ofMarch, 2017.
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J. Richard Creatura
United States Magistrate Judge




