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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

10| CALVIN MALONE, GEORGE O.
11| DARRELL KENT,

- ORDER DENYING MOTIONFOR
12 Plaintiffs, APPOINTMENT OF COUNSL

13 V.

14 | WASHINGTON STATE, WASHINGTON
STATE ATTORNEY GENERAL’'S

15| OFFICE,BOB FERGUSON,
WASHINGTON STATE ATTORNEY

16 | GENERAL,et al,

17 Defendars.
18
19 The District Court has referred this 42 U.S.C. § 1983 civil rights action to Unitexs Stat

20 Magistrate Judge J. Richard Creatura pursuant to 28 U.S.C. 8§ 636(b)(1)(A) and (B), nd loca
21 Magistrate Judge Rules MJR1, MJR3 and MJRA4.

29 Currently before the Couiis plaintiffs’ Motion for the Appointment of Counsel (Dkt.
23 31).Because plaintiffs have demonstrated sufficient abiligrtioulate their chims without an

24 attorneygiventhe @mplexity ofthe legal issues involved in this matter, but have not
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demonstrated a likelihood of success on the merits, plaintiffs’ motion for the appaimtime
counsel is denied.
BACKGROUND

A discussion of the background of this case also serves to demonstrate, in paftspl
ability “to articulate [their] chimspro sein light ofthe @mplexity ofthe legal issues involved,
as discussed further belogee Wilborn v. Escalderon, 789 F.2d 1328, 1331 (9th Cir. 1986)
(quoting Weygandt v. Look, 718 F.2d 952, 954 (9th Cir. 1983)).

On December 11, 2104, plaintifited their complaint and paid their filing feseg¢ Dkt.
1). Shortly thereafter, on January 6, 2015, plaintiffs filed a first amended con{ptaibDikt. 3).
They filed multiple certificates of service by first class mail, each with an attachee ob
lawsuit and request to waive service of a summsees¥kts. 4-§. On February 2, 2015,
plaintiffs timely filed a responsede Dkt. 14) to defendant TEAMSTERS LOCAL UNION N(
117s motion to dismissand attached a certificate of service by first class tmdiieir response
(see Dkt. 14-1). In their responselgmtiffs cited amedments to the U.S. Constitution and
sections of the Revised Code of Washingamwell as caselavede Dkt. 14).

Plainiff salso filed a timely responseeg Dkt. 18) to a motion to dismiss by defendan
WASHINGTON FEDERATION OF STATE EMPLOYEES, and again attached a certificat
service by first class maisde Dkt. 18-1). Although plaintiffs did not provide any citatianghis
response, they were able to articuldieir response to the argument made in this defendant’
motion, and also were able to articuldte basis for their argument as to why tloéaim against
this defendant should survivee¢ Dkt. p. 3 (“the fendant claim[s] that there was a ‘ban on
smoking at the Special Commitment Center’ for the past nine years, and that Wr®Erme

could not, ‘have even conceivably prolonged smoking in that facility’ [but] Plard#h prove
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that SCC residents spenhgeof thousands of dollars on tobacco products in the time frame
mentioned by the Defendant”)j this response, plaintifiscknowledged a deficiency in their
complaint, and within a weekled a motion to amend their complaaxgain with an attached
proposed amended complaint and an attached certificate of seseadak(. 19).

Plaintiffs subsequently filed a timely responsse Okt. 30 to a motion to dismiss by
defendanWWASHINGTON STATE DEPARTMENT OF CORRECTION&gain with an
attached certificatef service ¢ee Dkt. 30-1). Plaintiffs cited four cases in this response, as
as theRevisedCode of Washingtors¢e Dkt. 30 see also Dkt. 29 (same)).

On March 30, 2015, plaintiffs filed the motion for appointment of coungeéntly
before the Cort (see Dkt. 31). Plaintiffs also filed a memorandum in suppsa¢ Dkt. 32).In
their memorandum, plaintiffs cite the United Sta@esle, as well asight cases, including Nint
Circuit authority regarding the relevant standard for appointment of doisaseéd. (citing, e.g.,
Wilborn v. Escalderon, 789 F.2d 1328, 1331 (9th Cir. 1980Rlaintiffs additionally filed five
affidavits in support of their motiorsde Dkts. 33-37see also Dkts. 53, 54).

Plaintiffs also filed another response to a motadismiss gee Dkt. 38), as well as a
motion for an order of defaulsde Dkt. 39).

After this Court issued a Report and Recommendation on multiple mateaitikt. 45),
plaintiffs filed a forty page proposed amended complaegDkt. 51). Subsequent to the
Court’s Order adopting the Report and RecommendaseDkt. 62), which granted plaintiffs]
motion to amend complaint (within 21 days), plaintiffs did not re-file their proposed achenc
complaint or any new amended complaint, however plaintiéfii a motion for
reconsideration of this Ordeseg Dkt. 65). The Court notes its findinge€ Dkts. 45, 62) that

although plaintiffs had “not alleged any facts showing that these defenddidsdroups]

well
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played any part in conspiring to determine fmwvhere smoking can occur in these facilities
and had not “alleged any facts showing that these defendants played any parblhngpnt
plaintiffs’ exposure to second hand smoke,” and therefore failed to state atbi@ourt also
found that “this defect could possibly be cured by amendment of the complaint” (Dkt. 45,

Following multiple responses to plaintiffs’ motion for appointment of coursseOkts.
44, 48), in reply, plaintiffs filed a memorandum in support of the motion for appointthent
counsel gee Dkt. 59).

DISCUSSION

No constitdgional right exists t@ppanted counsel in a 8§ 1983 actiortorseth v.

Spellman, 654 F.2d 1349, 1353 (9th Cir. 19848e also United Sates v. $292,888.04in U.S
Currency, 54 F.3d 564, 569 (9th Cir. 1995) (“[a]ppointment of counsel under this section is
discretionary, not mndatory). However, in “@&ceptianal circunstances,” a dirict courtmay
appoint counsel for indigemwtvil litigants pursiant to 28 U.S.C. § 1915(e)(1) (foeny 28
U.S.C.§ 1915)). Rand v. Roland, 113 F.3d 1520, 1525 (9th Cir. 199@Yerruled on other
grounds, 154 F.3d 952 (9th Cir. 1998) o decidewhetheror notexceptional circonstances
exist, the court mst evaluate kb “the likelihood of success on theenits [and] theability of the
petitionerto aticulate his chimspro sein light ofthe mmplexity ofthe leggal issues involved.”
Wilborn v. Escalderon, 789 F.2d 1328, 1331 (9th Cir. 198ud¢ting Weygandt v. Look, 718
F.2d 952, 954 (9th Cir. 1983)). A plaintiff mysdead facts that show he has an insufficient
grasp of his case or the Edssue involved and an inadequate ability to articuladabtual
basis of his claim Agyeman v. Corrections Corp. of America, 390 F.3d1101, 1103 (éh Cir.

2004).
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Here, as the Court alluded to abpphintiffs have demonstrated some ability to deal
with the process of filing and responding to motions, as well as some ability teleitant
caselaw. Furthermore, in their proposed amended complaint filed on April 23, 2015 (Dkt.
plaintiff demonstrate an ability to articulate the factual basis for their claimes) gne low level
of complexity of the legal issues involved in this matee Wilborn, 789 F.2d at 133Ig(ioting
Weygandt, 718 F.2d at 954). For exg@he, plaintiffs “allege that during their confinement at
SCC, the Defendants, employees of DSHS, SCC, and Washington State, have tieprived
Plaintiffs of their Federal and State Constitutional and Statutory rightsdwirad the Plaintiffs
to constantly be exposed to secondhand and third-hand tobacco smoke see Dkt.(51,
1.2).Plaintiffs also allege that defendants “hinderedRlantiffs’ fundamental constitutional
right of access to court, by not having a viable law library or qualdigal assistance to assist
the Plaintiffs with the complexities of the law in this caseé{d., 11.3).These claims are
relatively straight forwarénd the complexity of the legal issues involved is not great.

Althoughplaintiffs havearticulated dactual basis for their alms, the Court notes

defendand’ argumend that plaintifs “have failed to plead any Defendant’s actual knowledge

Plaintiffs’ exposure to an unreasonable amount of ETS [Environmental Tobacco Snmake]”
that to establish their claim, plaintiffs “must show an objective factor, that [the] exgposed
to levels of ETS that posed an unreasonable risk of serious damage to [their] pragent or f
health . . . ."¢ee Dkt. 64, pp. 9, 10djting Helling v. McKinney, 509 U.S. 25, 35 (1993))The
Court also notes defendants’ argument that in “cases where courts have found unason
exposure to ETS, the plaintiff is typically forced to share a cell with asmok . . [while]

[i]n contrast, courts have recognized that intermittent exposure to ETS is easomable”gee

o1),
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id., p. 11 €iting Helling, 509 U.S. at 28Richardson v. Sourlock, 260 F.3d 495, 498 (5th Cir.
2001)).

The Court concludes thalaintiffs have ot demonstrated that theilaim regarding
exposure to environmental tobacco smb&ea great likelihood of success on the merits.
Plaintiffs’ claim regarding access to the courts is slightly more difficult to aeteks stage of
the processhowever, the Court concludes that plaintiffs also have not demonstrated a like
of success on this claim.

Based on aonverall assessment of plainsificlaims, theCourt concludes that plaintiffs’
likelihood of success on the merits is not great.

CONCLUSION

Plaintiffs indicatethatthey cannot afford to hire counsel. However, the inability to h
counsel is not an excepnal circunstance waanting court appointment. This case does not
involve conplex facts or lanwand plaintiffs havaehown an ability to articulate theitaims in a

clear fashion understandable to the Court. Further, plaintiffs do not show thatehkgly to
succeed on thmerits oftheir case.
Thereforejt is ORDERED:

(1) Plaintiffs’ motion for appointment of cosel(Dkt. 31) is denied.

(2) The Clerk shall send a copy of this Order to plaintiffs and counsel for defendan

Ty TS

J. Richard Creatura
United States Magistrate Judge

Datedthis 2nd day of June, 2015.

lihood
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